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tindertaking: = The charge.t}'\en,ﬁ of the ]ud%?; that « tﬁeji
might be explained by parol teftimony,” expiefled as a general

rule, and without any qualificatiohs; or reftritions; wa$ too .

broad 5 and may have mifled the jury. On this ground there
muft be a reverfal: ; o -

3. Itis, thetefore, iinneceflary to decide the remaining quef=
tion—~Whether th¢ two letters didy of themfelves, import an
undertaking; or guarrantee? It may be ptoper fo- fuggeft;
however, that a majority of the Couity at prefent, incline to
the opinion that they do not® - ,

Judgment reverfed, and a Veiiire dé nové awarded:

. .. Sims Leffee verfus IRVINE:

) ERR'OR from the Circuit Court for the Pennfylvania Diftriék.
An eje&tment being inflituted in the inferior Court, by the Lef=
fee of Sims vs: Irvire; the Jury found a ©: ecial verdi&, ipon
which judgment was rendered for the Plaintiff, by confent, and
this writ of errof was brought to fettle the title. The parts
of the fpecial verdict material to the points in controverfy werey
in fubftanée; as follows.”” =

o . PrLAINTIFF’s TrITLE. L

¢« The Jury find that the premifes in difpute was ¢alled Mon-
tour’s Ifland, fitudted in the river Ohio, on the fouth-eaft fidey
within the original limits of the Virginia charter, granted in
.160¢g, and within the limits of the territorial diftrik in difpute
between Virginia and Pennfylvania; for feveral years prior to
the 23d. of Sept. 1780, when thofe fates entered info the fol-
lowing ¢onipadt relative fo their boundaries; as it is inferted'in
the Journals of the general Affembly of Pennfylvania ; and af<
terwards ratified by a Jaw paffed the 1ft. of April, 1784. 2 vol.

p. 209, Dallag’s Edit, ~ .

 “ Refolved, That althoiigh the ¢onditions annexed by the
legiflature of Virginid, to the ratification of the boundary line
agreed to by the commiflioners of Pennfylyania and Virginiay
on the tl’iirty-ﬁrf’c day of Auguft, 1§79, may tend to counte-
nance fome unwarfantable claims, which may be made under
the flate of Virginid, in confequence of pretended purchafes, or

fettlemerits pending the Controverfy; yet this ftate; detetmin-
ing to give to the world the moft unequivocal proof of their de~
fire to promote peace and harmony with a fifter ftate; {o' necef-

fary during this great conteft againft. the common enemy, do-

agree to the conditions propofed by the ftate of Pirgiria, in
their refolves of the 23d of Fune la'{{;' towit; . . “That
_ Iii . :

~*Ihave inderflood, that the Curer, Josticr, and Cosning Fiflicey

weére for the affirmative; and Ireceri, Patexsown, and Wasuinow,

ToN, Fufiices, were foe the negative, aufwer; q_p_:gﬁé'yhird' queftian, )
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CxsEs riled and adjudged in the

“ That the dgreement made on the thirty-firft day of Hu-
Zuft, 1779, between Fames Madifon and Robert A;Edréw;, Com.
miffiencrs for the commonwealth of Firginia, and George Bry-
any Fobn Ewing, and David Rittenboufe, Commiflicners for’
the commonwealth of Pennfylvania, be ratified and finally con-
firmed; to wit, That the line commonly called Mafon’s and,

1xon's line, be éxtended due weft five degrees of longitude,,
to be computed ‘from the. river -Delaware, for the fouthern
boundary of Pensifylvania ; and that a meridian line drawn from
he weltern extremity thereof to the northern limits of the faid
ftates refpectivcly, be'the weftern boundary of Pennfylvania
for ever.  On condition, that the private property and rights
of all perfons acquired under, founded on, or recognized by the
laws of either country, prévious to the date hereof, be faved and
confirmed to them, although they. thould be found to fail with-
in the other, anl that in the decifion of difputes thereon, pre..
ference fhall be given ta the élder or prior right, which ever of
the faid ftates the fame fhall Have been acquired uider, fuch per-
fons paying, to the ftate within whofe boundary their-lands hall
be included, the fame purchafe or confideration money, which
would have been due from them to the ftate under which the,y
claimed theright ; and where any fuch purchafe or confideration
money. hath, fince the .declaration of American independence,

eenrecéived by either ftate for lands, which,according to the bes
fore recited agréement, thall fall within.the territory of the other,
the fatrie thallbe reciprocally refunded and repaid ; and thatthe
inhabitants of the difputed territory, now ¢edéd to the ftate of
"Pennfylvania, thall not, before the firft day of December in the
préfent year, be fubjet to the paymetit of any .tax, nor at any
tirhe to the pavment of arrears of taxes or impofitions heretos
fore laid by either ftate.” o

“ And we dohéreby accept and fully ratify. the faid recited
¢ondition, and the boundary line formed thereupon.” o
-« Refolved, That the prefident and council of thistatebe,
and they are hereby empowered to appoint two commiflioners on
‘the part of this ftate, in conjuntion with commiflioners to be
appeinted by the fate of Virginia, to extend the line common-
Jy called Mafon’s and Dixon’s line, five degrees of longitude
from Delaware river, and from the weftern termination of the
Tine fo extended, to run and mark, as foon as may be,a meridi-
‘an line to the Obio river, the remainder of that line tobe runas
foon as the prefident and council, taking into their confidera-

‘tion the difpofition of the Jndians, fhallthink it prudent, And
‘the prefident and council afe hereby authorized-to give to the
“faid commiffion¢rs fuch idftructions in ‘the premifes as they
fhall think fir.”” B

o a¢ The



SupreME CourT of the United States, . AR

% The Jury find that #illiam- Douglas was a field officer in 1799
‘the fervice of the king of Great-Britain, in a regiment raifed ‘e~

in the colony of New- Jerfey, who continued in fervice during
.the war between France and Great-Britain, which terminated

in 1763 ; and that the faid king gave to him, his heirs and af-

figus by proclamation, a right to 5000 2cres of wafte and un-
appropriated lands in America ;the part of the proclamation re-
Tating to the gift being exprefled in théfe words®
" & And whereas we are defirous upon all occafions; to teftify
our royal fenfe and approbation of the condu& and -bravery
% of the officers and foldiers of our armies, and to reward the
¢ fame, we do hereby command and empower our governors
“ of our faid threec new colonies, and other our governors of’
£ our feveral provinces on the continent of Nerth-America, to.

¢ grant, without fee, or reward to fuch reduced cfficers as

¢ having ferved in North-America, during the late war, and

“ are altually refiding. there, and fhall perfonally apply for the
4 fame, the following quantities of. land, fubjeét, at the expi-

¢ ration of ten years, to the fame quit-rents as other lands are

¢ fubjelt to in the province within which they are granted, as

¢ alfo fubjeét to the fame conditions of ¢ultivation and improve-

& ment : viz, . :

 Toevery perfon having the rank of a ficld officer, scooacres.

. % To every captain, 3000 acres.
“ To every fubaltern or ftaff officer, 2000 zcres.
“ To every non-commiflion officer, 2c@ acres..
« To every private, 50 acres. :
« We do, likewife, authorize and require the' governors and.
commanders in chief of all our faid celonies upon the conti- |
“ nent of North-America, to grant the like quantities of land,

« and upon the fame conditions, to fuch reduced cfficers of our

% navy of like rank, as ferved on board our fhips of war in

« North-America, at the times of the reduion of Eouifourg,
4 and Quebec in the late war, who fhall perfenally apply to

« our refpeétive governors, for fuch grants.”'* _

* The Jury find that the faid #. Deuglas, for a valuible con
fideration affigned on the 17th. of January 1779, to €karles Sims,,
and his heirs, all his right and title to the {zid bounty of 50cq;
acres of-land; that C. Sims was born.in Firginia, before the year
3760 that he was an inhabitant thereof fince his birth; that
he is the leffor of the Plaintiff and a citizen of Virginia; that

“William Irvine, the Defendant below, is a citizen and inha-
bitant of Pennfyluania; and that the Jands mentioned in the de-
slaration exceed the value of 2000 dollars.”

£&.

-

“

e~

(8 The
* The prociamation alfo contains a provifion, prohibiting any grant os,
purchafe of lands occupied by the Indians. Sce the Annval Regitte:, o
'.1i7¥6&., .
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Casis ruled and adjudged'in the

The “Jury find, in hac verba, a law of Viryinia enadted in.

WG] May 1779 entiled ¢ An A&, for adjufting and (ettling the titles

& of claimers to uppatented lands, under the prefent, and former
& government, previous to the eftablifhment of the Common-
“ wealth’s Land-Office;”” the material parts of which law are

_exprefed in the followjng terms; .

& An A for adjufting and [ettling the titles of claimers, to un~
patented lands under the prefent and former Government, pre-
vious ta the eftablifhmentof the Gommonwealth’s Land-Office.

«]I, WHEREAS the various and vague claims to unpa-
# tented lands under the former and prefent Governiment,
& previous ta the eftablithment of the Commonwealth’s Land-
t¢ Office, may produce tedious and infinite litigation and dif-
¢ putes, and in the mean time purchafers would be difcourag-

¢« ed from taking up lands upon the terms lately preferibed by -

s law, whereby the fund to be raifed in aid of the taxes for
s difcharging the public debt, would be in a great meafure
& fruftrated; and it is juft and neceflary, as well for the peace
« of individuals as for the public weal, that fome certain rules
¢« fhould be eftablifhed for fettling and determining the rights
% to fuch lands, and fixing the principles upon” which legal

% and juft claimers fhall be entitled to fue out grants; to the

# end that fubfequent purchafers and adventurers may be en-
f abled to proceed with greater certainty and fafety: Be it ens
% gged by the General Affembly, that all furveys of wafte and
$¢ unappropriated Jand made upon any of the weftern waters be-
# fore the firft day of Fanwuary, in the year 1778, and upon

- fany of the eaftern waters at any time before the end of this

s prefent feffion of Affembly, by any county furveyor com-
« miffioned by the mafters of William and Mary college, a&t-
“ing in conformity to the laws and rules of government then
¢ in force, and founded cither upon charter, importation rights
% duly proved and certified according to the ancient ufage, as
“ far as relates (o indented fervants, and other perfons not be-
¢ ing conviéls, upon treafury rights for moncy. paid the Re-
¢ ceiver Grenceral duly authenticated upon entries an the wel-

&« tern waters, regulaily made before the 26th day of Oéfober, -

¢ in the year 1763, or on the eaftern waters at any time before
# the end of this prefent feffion of the Affembly, with the fur-
¢ veyor of the county for tralls of land not exceeding four hun-
“dred acres, according to aét of -Affembly upon any order of
¢ Council, or entry in the Council books, and made during
¢ the time in which it fhall appear cither from the original or
¢ any fubfequent order, entry, or proceedings in the Council
# baoks, that fuch order or entry remained in force, the termsf
: . “o

i
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« of which have been complied with, or the time for'peiform-
¢ ing the fame unexpired; or upon any warrant from the Go-
“ vernor for the time being for military fervice, in virtue cf
“ any proclamation either from the king of Great Britain or
* any former Governor of Virginia, thall be, and are hereby
“declared good and valid; but that all {urveys of wafte and
« unpatented lands made by any other perfon, or upon any

« other pretence whatfoever, fhall be, and are hereby declared.

¢ null and void, provided that all officers or {oldiers, their heirs
“or affigns, claiming under the late Governor Dinwiddie’s
« proclamation of a bounty in lands to the firft Virginia regi-
“ ment, and having reiurned to the Secretary’s-Office, fur-
“ veys made by virtue of a fPecial commiflion from the Prefi«
% dent and Mafters of #illiam and Mary college, fhall be en-

« titled to grants thereupon on payment of the common office’

« fees; that all officers and foldiers, their heirs and affigns un-
¢« der proclamation warrants for military fervice, having locat-
« ed lands by actual furveys made under any fuch fpecial com-
¢« miflion, fhall have the benefit of their faid locations, by tak-

“ ing out warrants upon fuch rights, re-furveying fuch lands -

¢« according to law, and thereafter proceeding according to the
“rules and regulations of the Land-Office.  All and every
« perfon or perfons, his, her, or their heirs or afligns, claiming
“ lands upon any of the before recited rights, and under - fur-
% veys niade as herein before mentioned, again{t which no ca-
¢ veat fhall have been legally entered, fhall upon the plats and
« certificates of fuch furveys being returned into the Land-Of-
« fice, together with the rights, entry, order, warrant or au-
% thentic copy thereof upon which they were refpe&ively

¢ founded, be entitled toa grant or grants for the fame in man-

“ ner and form herein after direéted. ‘ .

«II. PROVIDED, that fuch furveys and rights be return-
¢« ed to the faid office within twelve months next after the end
¢« of this prefent feflion of Affembly, otherwife they fhall be
¢ and are hereby declared forfeited and void.  All perfons,
“ their heirs or affigns, claiming lands under the charter and
“ancient cuftom of Virginia, upon importation rights as
“ before limited, duly proved, and certified in any court of re-
“ cord before the pafling of this a&; thofe claiming under
“ treafury, rights for ‘money paid the Receiver General duly
“ authenticated, or under proclamation warrants for military
« fervice, and not having located and fixed fuch lands by altual
“furveys as herein before mentiohed, thall be admitted to
« warrants, entries, and grants for the fame, in manner directed
“by the a& of Aflembly entitled 4z ac? for ¢ffablifhing a
« Land-Office,and afcertaining the terms and manngr of grant-
: : “ing
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cASES ruled and z ‘xd}udaed im. the -

“ ing wafle and-unappropriated lands, upon producmg to. the.
« Regifter of the Land-Office the proper certificates,. proofs;.

"¢ or warrrants, as the cafe may be, for thuir refpefltive rights

¢« within the like fpace of twelve months after the end of this.
« prefent feflion of Aflembly, and not afterwards.  All certi-.
« ficates of importation rights proved before any court of record

S according to the ancrent cuftom, and before the end of this
g )

« prefent feflion of Affembly, are hereby. declared good and
< valid: And all other claims for importation rights not fo
« proved, fhall be null and void; and where any perfon before
« the end of this prefent feffion of Aflembly, hath made a.re-
« gular entry according to act of Affembly, with the coun~
“ ty furveyor for any tract of land not exceeding four hundred

¢ acres, upon any of the eaftern waters, which hath not been

< furveyed or forfeited, accnrdmg to the laws and rules of go-
¢ vernment in force at the time of making fuchentry, the fur-

 veyor of the county where fuch.land lleq, fhall after adver=

« uﬁng ]egal notice thereof, proceed to. furvey the fame ace

‘« cordingly, and fhall deliver to the proprietor a plat and; cer-
« tificate of furvey thereof within three monthss;, and if fuch,

« perfon fhall fail to attend at the time and; place fo appointed
< for making fuch furvey, with chain. carriers and a perfon to.
« mark the ]mes, or fhall fail to deliver fuch plat and certifi-
“ cate into the Land Office, according to the rules and regu~
« lations of the fame, togcther with the Auditor’s certificate
< of the. Treafurer’s receipt for the compofition money herein.
« after mentioned, and pay the office fees, he or fhe fhall for-,
< feit his or her noht and title;, but upon performance of thefe
¢ requifitions, ﬂ:nll bo entitled to a grant for fuch tract of land
&« as in gther cafes. '

«IIL AND be it maﬁed that all yxders of Counci] or en-
« trics for Jand in the Councrl boaks, except fo far as fych or-
« ders or entries ufpe&we]y have been, carried into execution,
« by ‘altual furveys in manner herein before mentioned; fhalk
“ be; and they are hereby. declared void and of no, eﬁe& and

< except alfo a certain order of Council for a tra& of funken
p

« grounds, commonly called the Djfimal Swamp,.in the fouth.
« eaftern part of this commonwealth, _contigyous to, the North-
« Carolina line, which faid order of Councxl with, the proceed-
« ings thereon and the claim derived from ity fhall hereafter be
« laid before the General Affembly for their further order

« therein. No. claim to land withip this, commonwealth for
¢« mllntary fervice founded upon the king of Great Britains.
« proclamation, fhall hereafter bhe allowed, except a warrant
& for the fame fhall have been obtained from the Governor of
& V:rgmm, durmw the former goyernment ag be fore mennog—

«“ €
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.%.edy; .or where fuch fervice was performed by an inhabitant

« of Virginia, or in fome regiment or corps a@ually raifed in,

“ thefame; in either of which cafes the claimant making dug
& proof in any court of record, and ‘producing a certificate
¢“thereof to the ~Regifter of the Land Office within the faid
“ time of twelve months, fhall be admitted to a warrant, entry;
“and grant, for the fame, in.the manner herein before menti-
“oned; but nothing herein contained thall be conftrued or ex:
“ tend to give any perfon a title to land for fervice performed
"% in any company or detachment of militian.””

"The jury find in hac verba, another law of Virginia enac-
ted-alfo in %Ja,y, 1779, entitled ¢ An A& for eftablithing 2 Land
“'Office and afcertaining the terms and manner of granting

. % wafte and unappropriated lands;”" the material parts of which
- law are exprefled in the following terms:
« 8eft. 3. Andbeit enacted that upon application of any per-

% fon, their heirsor affigns, having title.to wafte or unappropriats .

¢ ed lands, eitHer by military rights, or treafury rights, and
«lodging in the Land Office a certificate thereof, the Regi-
¢« fter of the faid office-fhall grant to fuch perfon, or perfons, a
% printed warrant under his hand and the feal of his office, fpeci=
¢ fying the quantity of land and the right upon which itis due,
<t authorifing any furveyor duly qualitied dccording to law, to
£lay off andfurvey the fame, and fhall regularly enter and:re~
& cord'in the books of his office, all fuch certificates.and the
« warrants iffued thereupon, which warrants fhall be always
« good and valid until executed by actual furvey, o exchangs
« ed in the manner hereinafter direéted, &c.”
« Ibid. Any perfon holding a land warrant upon any of the
t hefore mentioned rights, may have the fame.executed in one
4 or more furveys, and in fuc‘h‘ca‘fe, or where the lands on
% which any warrant.is located fhall be unfufficient to fatisfy
& fuch warrant, the party may have the warrant exchanged by
« the ‘Regifter of the Land Office for others of the fime a-
& mount in the whole, but dividedas beft may anfwer the pur-
:tc, pofes of the party, or intitle him-to fo much land.elfewhere
« as will make good the deficiency, &c.” , -
.« Ibid., Every perfon having aland warrant, founded on
‘& any of the before mentioned rights, and being defirous of
¢"locating the fame, on any particular wafte and unappropriat-
"« ¢d-lands, fhall lodge fuch warrant with the chief furveyor of
& the County, wherein the faid lands or the greater part of them
«.lie, who {hall give a receipt for the fame, if required. The
¢ party fhall direct the location thereof -{o fpecially and precife-
Jdy; as that others may be enabled with gerteiaty to locate
‘ «.athet

Lt
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Cases ruled and adjudged in the
« other warrants on the adjacent refiduum ; which locafion
fhall bear date the day on which it fhall be made, and fhal}
be entered, by the Surveyor, in 2 book, to Be kept for that.
purpofe, in which there fhall be left no blank leaves or fpaces

~
~

(37
&
{

between the different entries, &c.” _ _ _
« Jhid. No entry or location of land fhall be admitted

within the county and limits of the Cherokee Indians, or on

« the Northoweft fide of the Ohhio river, or in the lands re-

« ferved by a& of Affembly for any particular nation or tribe
t« of Indians; or on the lands granted by law, to Richdrd Hen-
« derfon & €o. or in that track of country referved by refolu=

« tion of the General Affembly, for the benefit of the troops

« ferving inthe prefent war,and bounded by, &c. until the fur-

« ther order of the General Affembly, &c.” ' ‘

« Jhid. Al perfons, as well foreigners as others, fhall

have right to affigti or transfer warrants or certificates of fur-

vey for lands ; and an§ foreigner pirchafing warrants for lands

may locate and have the fame furveyed; and after return~

ing a certificate of furvey to tHe Land Office, fhall be allow-

ed the term of 18 months, eithef to become a citizen, or to
transfer his right in fuch eertificate of furvey to fome citizen

of this;or any other of the United States of America.”

« The Jury find i heec verba another law of Virginia, enaled”

~

1

~

-~

«©
¢
«

2
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«
&
<«

. 1n O&ober 17709, entitled ¢ An a& for explaining and amend-
<«

ing an at entitled an adt for adjufting and fettling the titles of
claimers to tinpatentéd lands under the prefent and former go-
vernment, previous to the eftablithment of the Common-
wealth’s Land-Office.”” - The law is expreffed in the follow-
ing terms: ) )

«1. BE if enacted by the General Afembly, That whereas
doubts have arifen concerning the manner of proving rights
for military ‘fervice; under the prdcldmation of the King of
Great Britdin, in the year one thoufand feven hundred and fix-
ty-three, whereby great frauds may be committed: Be it de-
clared and enacled, that no perfon, his heirs or afligns,. other

«©
¢«
@
[4

-

* than thofe who had obtained warrants under the former govern-

ment, fhall hereafter be admitted to any wartant for fuch mili~
tary fervice, unlefs he, the; or they, prodiice to the Regifter of
the Land Office, within eight months after the pafling of this alty
2 proper certificate 6f proof made before fome court of record
within the commonwealth, by the oath of the party claimingy
or other fatisfaltory evidence that fuchi party was béna fide an
inhabitant of this ‘commonwealth, at the'time of paffing the

-faid recited alt; or thet the perfon having peiformed fuch mili-

tary fervice, was an officer or foldier in fome regiment or corps
(other than militia) aétually raifed in Firginia before the date
of the faid proclamation, ard had continued to ferve until the:

fame
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. fame was difbanded, had been difcharged on account of wounds
or bodily infirmity, or had died in the fervice, diftinguithing
sarticularly in what regiment or corps fuch fervice had been
performed, difcharge granted, or death happened; and that the
party had riever before obtained a warrant or certificate for
fuch military fervice : Provided, -that nothing in this ac fhall

* be conftrued in any manrier to affe; change; or alter "the title

of . any perfon undér a warrant heretofore iffued. . R

-« II. And wheréas the time limitted in the before recited alt

to the commiffioners for adjuftinig and fettling the claims to

unpaténted lands within-their . refpetive diftrits may be too

fhort for that purpofe: Be it further enatted, that all the pow-
efs givea to the faid Commiflioners by the faid tecited aét, fhall
Be continued and rémain_in force; for and during the further
term of two rhonths, from and ifter the expiration of the time
prefcribed by the faid a&t; and no longer! And where it fhall
appear to'the faid commiffioners that any perfon; being an in-
Rabitarit of their. refpective diftriéts, and entitled-to the. pre-

emption of tertaiii lands, in confidetation of. 4n aGual fettle< -

merit; is unable to 4dvarice the fum required for the payment
of the ftate price, previous to the iffuing of 4 warrant for fur-
veying fuch land, the did 'c;dmmi{ﬁqne'r.s‘.f%uﬂl certify the fame to
the Regifter of the Larid. Office; who thall thereupon iffue fuch
pre-emption warrant to the party entitled thereto; upon twelve
monthis ¢redit for the purchafe money; at, the ftate price; from
the date of the warrant: T faid Regifter thall keep an exak
account of all fuch warrants iflued upor credit; and fhall not’
#Tue grants upon firveys ihade theréupon; until certificates are
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produced to him from, the Auditors ot public accounts of the

payment of thie purchafe money refpectively due thereon intg.
the treafury; and if the fame fhall not be paid within the faid
term, the warrant; furvey; and title founded theteon;fhail be void’
and thereaftet any othet peifoti nay obtain a warrant; entry,
arid grant; for fuch land; in the fame mantier as for.any other-
wafte and undppropriated fand i Provided; that riothing here='
in contaitied fhall be cohftrued to extend. to any perfon claim-

ing right 1o the prezemption of dny land for having built an.

houfe or hut; or made any improvements thereon; other than
an aétual fettlement as deferibed in the faid recited ac. No
cetificate of right to land for actual fertfement or of pre-emp<
tion right fhall hereaftér be granted by the faid commiffionersy
inlefs the perfon entitled theéretc hath taken the oathi of fidelity to

this commonvealth, of fhall take fuch vath before the faid com=.

iniflioners; “which they are hereby empowei€d and direéted to,
tendei and adminifter ; except only in the particular cafe of
the inhabitants of the territory indifpiite between this common«
© {wzalth and that of Peanfjlvania, who fhiall be entitled to ters
Kkk £i: cates
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"CAsr-.s' ruled and a(fljudged in the«,

tificates upon. taking the oath of . fidelity to, the United.States. .
of Amerita. R '

« 1., And be it further enafied, that all perfons, their heirs
or afligns, claiming lands by virtue of any order of Council, up-
on any of the eaftern waters, under aftual furveys made by the .
furveyor of the county in which the land lay, may upon the
plats and certificates of fuch furveyors being returned into the -
Land Office, together with, the Auditor’s certificate of the
Treafurer’s receipt for the compofition money of thirteen
thillings and. four pence per hundred acres due thereon, obtain
grants for the fame according to the rules. and regulations of
the faid office ; notwithftanding fuch furveys or cliims have
not been laid before the Court of Appeals. And all other
claims for lands upon furveys made by a county furveyory duly
qualified, under any order of Council, fhall by the refpetive-
claimers be laid before the Court of Appeals, at their next,
fitting, which fhall proceed thereupon in the manner directed.
by the before recited a&. Any perfon claiming right to land
furveyed for another before the eftablithment of .the common-.
wealth’s Land Office, may enter a caveat and proceed thereup-
on in the fame manner as is direted by the a& of Affembly
for eftablithing the faid office, and upon recovering judgment,
fhall be entitled to a grant upon the fame terms, and under the
fame conditions, rules, and regulations, as are prefcrihed by the
faid aét i the cafe of judgments upon other caveats, upon pro-

-ducing to the Regifter a certificate from the Auditors of' the

Treafurer’s receipt for the compofition money of thirteen
thillings and four pence per hundred acres due thereon.”

% The Jury find that the Court of the County of Prince
William, in Virginia, iflued a Certificate in.favor of the faid
Charles Sims, in the words following :

« Prince WirLtam CoURrT the 4th day of April, 1780.”
. Charles Sims, gent, produced to-the Courta commiffion
from Francis Bernard, Efy. formerly Governor of the Pro-
vince of New- Jerfey, with the fcal of that provingce affixed,
and dated the 15th day of March 1759, appointing William
Dauglafs Major of a regiment of Foot, to be raifed in the
Province of New-Fer/fey, whereof the honourable Peoter: Schuy-
ler was Colonel-  He alfo’ produced the afidavit of the Re-
verend David Griffith, taken before William Ramfay, Efy. a
Juftice of the peace for the County of Fairfax, the firft day
of this-inftant, that ¥illiam Douglafsy commonly called
Major Douglafs, who formerly refided on Staten Ifland, did
aually ferve as an Officer, in the corps of Provincials raifed
2 the Province of New-Ferfey, in the late war between
reat Britain and France; ang a certain George Beardmory in

. open,
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open Court, upon his oath faith, that he ferved as a foldier a
campaign ‘with the-faid Douglafs, in_the late war of Grear
Britain with France, and hath reafon to believe the faid Doxg-
lafs ferved the time for which the faid'Regiment was raifcd,
The faid-Charles -Sims likewife produced to the Court an
aflignment, indorfed on the back of faid Commiffion, dated the
16th day of Fanuary 1779, figned William Douglafs, in thefo
words.  “ In confideration of the {um of /£.100, current mo-
" ney as well as for other good caufes of confideration 3 I 777l
liam Douglafs, of the ftate of New-Ferfey, do make over;” af-
- fign, transfer, and convey unto Charles Sims, of the ftate of
Virginia, all my right,title and intereft, to the lands which Iam
entitled to, by viitue of the within commiffion under the King
of Great Britain,and his proclamation iffued in the year 1763.
Given under my hand and {eal, this 16¢h day of Fanuary 1579.”
‘The faid Charles 8ims made oath that he believed. the faid
William Douglafs, who made the before aflignment, is the
fame perfon whom the Reverend Dawid Griffith mentions in
his aflidavit, and that the faid afignment was made to him for
a valuable confideration, and that he has never before made any
claim nor received any lands in confequence of the before
mentioned affignment; and the fame is ordered to be certified
And the Court doth further certify that the faid Charles Sims
is, and hath always been from the time of bis birth, an inhabi-
tant of this {tate.
o Tefle,

RoBerT GrAHAM, Clb Cosirt.

¢ The within is a copy taken from ope of the vouchers;upon
which a military warrant, No. 9175, iffued to Charles Sims,
the 7th day of April, 178e. '

Fuly a1fh 1796, -
&The Jury find that the Regifter of the Firginia Land Of-

. Wwm. Pricg, Re. L. Of

fice, on the 8th of Aay, 1780, iflued to the faid Eharles Sims, .

aflignee of the faid #illiam Douglafs, one military warrant, in
the ufual form ; that the faid’Charles Sims delivered the war-
rant on the 30th of May, 1780, to the Surveyor of Yohagany
county (within which Montour’s ifland lay) in /irginia, and
direted it to be cntered and located on feveral parcels of land,
of which Montour’s ifland aforefaid was one ; that the faid
Surveyor did on the fame day and year laft mentioned, enter
‘and write in his book, kept by him as Surveyor, the faid war-
rant on the faid parcels of land, and indorfed the'faid entry and
location, on the faid original warrant; and that the faid two,
{evera) papers (or minutes) refer to and mean one and the fame

warrant, though the warrant is dated on the 8th of Aay, 1780,

glnd the record in the Regifter of the Land Office is under date
of 7thof dpril, 1780. o ~ The,
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« The Jury find thatthe governor of Firginia tranfmitted in
the year 1784, a juft and true lift of the entries of land made,
under the authority of Firginia in the difputed territory, to the
Exec_'yrive of Pennfylvania, which Hﬂ'? among others, contained -
‘the following item 1n relation to the military warrant of the
faid C. Siins: o
* '« 39 May 1788, Charles Sims, Military, 5000. Racoon.”
¢ 30 M.y 1780. Charles Sims, Military warrant 3000+ Racoon’

« The Juiy find that the faid lift of entries, included the faid *
entry and location of the leffor of the Plaintiff’s, and was tranf-
‘mhitted to ' the Land Office of Pennfylvania,in the faid yeat -
‘_.[784;$an(]' that upon the faid entry of the leflor of the Plaintitf
with refpedt to 3002 acres on Raeoon creek, a furvey was
made, "and a patent, dated 6th January, 1795, had been tflued
undcr the authoiity of Pennfylvania, © .- S

« Thé Juiy find, in hac verba, another law. of Virginia, en-
adted’on the 20th. of June, 1780, at a feflion which commen-
ced on'the 1ft."of May preceding, entitled, ¢ An a& for giv-
& ing further time to obtain warrants upon certificates for pre-
“‘emption rights, and returning 'certain furveys to the: Land
« Office, and for other putpofes;’} the material parts of which
law; are exprefled in the following terms: =~ 7

"« Whereas the time fixed by an a& entided 4z ac? for ad-
¢ jufling and [ettling the titles of claimers to unpatented lands
“ under the prefent and former governments, previous to.thé
« eftablifbment of the' Commonwealth’s Land Qffice, for furvey-
« ng and returning furveys to thé Land Office upon entries
« made with the'furveyor of 4 county,- before the twenty-{ixth
« day of Fune, one thoufand feven hundred and feventy-nine,
<« for Jands l);ing upon the eaftern waters, and for’ returning
<« the plats of legal furveys made upon the weftern waters un-
¢« der the former government, and exchanging military warrants
¢ granted under the royal proclamation of one thoufand feven
“ hundred and fixty-three, and not yet executed, will thortly:
& expire, and many perfons be thereby deprived of the benefic
« of fuch warrants ‘and furveys ; Be 1t therefore enafled, that
 all perfons having fuch warrants, fhall be allowed until the
« firft day of Fuly one thoufand feven hundred and eighty one,
« to exchange fuch warrants ; and that the like time fhall-be al~
« Jowed for returning fuch furveys to the Land Office, tofuch
“ who were entitled to land for, military fervice, for which cer—
¢ tificates have not yet been obtained. © = - A
- LY. And be it further ¢nafled, that the further time of;
« ¢ightcen months be given to all perfons who may obtain cer.'
€ tificates fromthe faid commiffioners for pre-emptions on their
¢ obtaining warrants from the Regifter of the Land Office ta
' oo “ enter’

.~

~

~

.~

~
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% enter the. fame with the fu'r’vey,or_ of the refpeive -counties in
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« which their p_l;iims‘werc adjufted: Provided that the courtof ‘v

% commifioners: for the diftriét of the counties of Monongalia,
¢ Yohogania, and Ohio, do not ufe or exercife any juri{diction
“ refpecting claims to lands within. the territory in difpute be-
i tween the ftates of Virginia and Pennfylvania north of Ma-
« fon’s and, Dixon’s line, until.fuch difpute fhall be finally ad-
¢ jufted and fettled. e o : )

V. And be it further enatted, that all furveys upon entries,

. % lands within the faid territory thall alfo be fufpended until the
“ faid difpute-fhall have been finally adjufted and fettled ; but
that fuch fufpenfion fhall not be conftrued in any manner to
injure or.affect the title of any perfon claiming fuch Jands.
And whereas the bufinefs of {uch commiffioners for futtling
the claims of unpatented lands, will be much leflcned in the
 counties of Monongalia, and Yohogania, and Obhio, ¢

« VII. And whereas fome doubts have arifen upon the con=
{truétion of the adls, directing the granting warrants for land due

for military fervice under the King of Great Britain’s pro-
clamation in the year one thoufand feven hundred and fixty-
three: It is hereby declared that no officer, his heirs, ‘execu-
tors, adminiftrators, or affigns, fhall be entitled to a warrant
of {uryey for’ any other or greater quantity of land than was
due to him, her, or them, in virtue of the higheft commiflion
or rank in which fuch officer had ferved, nor in virtue of more
than one fuch commiflion for fervices in different regiments or
corps, nor fhall any non-commiffioned officer or foldier be en-
titled to a bounty for Jand under the faid preclamation, for his
fervice in more than one regiment or corps.”

-« VIII. And itis further declared, thatthe Regifter thall ’

not-iflue to any-perfon or perfons whatever, his or their. heirs
or afigns, a grant for land for more than one fervice, as above
» deferibed, nor to thofe who have received warrants for fervices
fince Ofober,one thoufand feven hundred and fixty-three, not-
withftanding a warrant or warrants may have been heretofore
iflued, and the land furveyed, unlefs the claimant fhall within
fix months from the end of this prefent feflion of Affembly,
produce to the faid Regifter the Auditor’s certificate for the

payment of the ftate price of forty pounds per hundred, for the,

quantity of land in fuch warrant or warrants ; and if fuch
money is not fo paid, that then the faid warrants or furveys
fhall be to all intents and purpofes void ; and that the Regil-
ter may be able to comply with this law, he is hereby directed
to make out, and keep an alphabetical lift of all military war-
rants iffued under the former as well as the prefent govern-
. . ) ment 3

the exccution of all warrants, and the iffuing of patents for
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ments in-cafe of any affighment, making theérein: the ‘fidie of
the affignor ; and the feveral furveyors with whemmilitary ware
rants obtained undér the former government, have been lodged
or located, are dire@ed to tranfmit to the Regifter in the month
of November next, or -before that time,a’ lift of all fuch
warrants.’” ‘ S : - o )

. {The jury find a variety of orders iffued by the late Supreme
Executive Council of Pennfylvanias; and of proceedings én-

- tered into by the Board of property, in relation to running the

boundary, and to the lift 'of Zirginia claims and entri¢s on lands - -

within the difputed territory, &c. a variety of'pz_\iém'{-‘:_iﬂ‘u_f:d by -
irgipia, for iflands in the Ohio; fundry treaties with the Ir}- ,
dians, and ceffions made by them, partieularly at Fort Stnwix
on the §th of Novembér, 1768, and on the 3oth of October,
1784; and they find the Conftitution ard Laws of Virginia,
refpecling the right-of purchafing lands ccupied by the Indi-
ans; but whichfindings it does not feem néceflary to fet forth
more particularly, o )
« "The Jury find, that Prefly Neviland Maithew Ritchie,
two deputy furveyors, received from' the Surveyor General 2
lift of entries made under the authority- of Wirginia, which faid
lit included the entry for the land in the déclaration mention-
ed ; that theit commiflion was dated the 4th of April, 1785, ap-
pointing them deputy furveyors, of all that part of Wafhington,
county, lying within the fpecified boundaries; and that on the
13th of April 1787, they- furveyed, Aontsur’s ifland, and re-
turned the furvey in hac verba, into the Surveyor Gengral’s
office fometime in Masxch 1788 ; the return of the furvey fet-
ting forth, that it was made for Charles Sims, affignee of Wil-

liam Douglas, and under the Virginia warrgnt, entry and loca-

tion, ’

« The Jury find, that before the yeat 1579, the Indian tribes,
in confequence -of hoftilities between them and the United:
States, rétired to the north-weft -fide of the Ohio viver, héi{ing..
abandoned and relinquifhed all the lands, except on the north-
weft fide of the faid Ohio river; and that by various treatiés
fince made with the United States of America, the boundary,
line of their hunting grounds is very diftant from the ngrih~
weft fide of the Ohio river aforefaid. '

« The Jury find, that according to the pra&ice of Virginia,
no money was required to be paid fince the paffing the faid ack,

“entitled « An A& for giving further time to obtain warrants’

‘ upon certificatgs for pre-emption rights, and.returning cer-
‘“ tdin furveys into the Land-Office, and for other purpofes,’™
by the holder of a military wariant for lands, except where,
miore than one warrant is iffued for the fame fervice.

“ The,
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#'The Jury find, that the Defendant William Irvinehad a¢c-  1799.
tual notice of the claim of the leflor of the Plaintiff, fometime \emm—
Irfore the 25th of December, 1783, which was before the faid
" Defendant made any payment of money to Pennfylvania, whofe
firft and only payment was of the fum of £.283 13 6, on the
18th of Aprily 1787.” ‘ . ,

. II..DEFexpant’s TiTte. .,

« The Jury find a law of Pennfylvania, enacted the 24th.of
September, 1783, entitled « An;Act to grant the right of pre- .
« emption to an ifland known by the name of Montour’s Hlagd
* ¢ in the Obio river, to. Brigadier General Willigm Iryine;”

which law is_expreffed. in the following terms: "

«Sger. I. WHEREAS Brigadier General William Ir-
“gine, during his feparate command at Piftfburgh, hath ren-
« dered effential fervice to this flate, particularly the frontier
s fettlements thereof: Inconfideration whereof, v

« SgcT. 11, Be it enalted; and it is hereby enalted by the
« Reprefentatives of the Freemen of the Commonwealth of Penn-

« fylvania in General Affembly met, and by the authority of the
“ fame, That the ifland, fituated in the Obhio. river, below
« Pittfburgh, known. by, the name of Montour’s ifland, and
« gvery part thereof, be, and the fame is hereby, granted un-
<« to the faid William Irvine in fee, to have and to hold the
« fame unto him, his heirs and affigns, for ever; fubjeét to
. < fuch purchafe money asa future houfe of Affembly may direct.

«Secr. IIL /Ind/ be it further enaited by the authority
“ aforefaid, That the Supreme Executive Council be, and

« they hereby are, empowered to direlt the Surveyor Gene-
« ral of this ftate, at the proper coft and charge of the faid
<« William Irvine, to lay out the faid ifland, and caufe it to be
« returned into the office for confirmation.

« SecT. IV. Provided always, That nothing in this act
« fhall be taken or deemed to bar any perfon or perfons, their
<« hejrs or-affigns, who may_have obtained any juft or lawful
« right to the faid ifland, or any part thereof, before the paf-

% fing of this act. , _

The jury find another law of Pennfylvania, enatted on the .
8th of Aprily 1785, entitled < An Act to providefurther regu-
& Jations whereby to fecure fair and equal proceedings in the
.Land Office, an_c{i_n the furveying lands;”” which a&t contains
_ a felion in thefe words: . ,

« SEC. I. Whereas the time for opcning the Land-Office
of this ftate, for the lands contained within the purchafe late-

.-}y made by the commonwealth, of the Indian natives, of all the
" vefidue of wafte lands within the charter bounds of Peanfylva-
niay as the fame have been adjufted between this ftate and the

: ftate’
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ftate of Virginia, is fixed to be from and after the firft day of
May next, when it is probable that numerous applicatioris wil]
be made to the faid Land-Office at the faid time, for lands
within the bounds of the faid late- purthafe, and the officers of
the Land-Office: muft neceffarily be obliged to give preferénce
to fome perfons, before others whofe applications. may be made
equally early, and thereby great diffatisfadtion mutt arife, unlefs
fome provifion be made by law to regulate’ the fame.” "&c. .
“ The Jury find, that the Defendant on the rgth: of -/lpri?','
1787, having previoufly returned a-furvey into the office of
the Surveyor General of Pennfylvaniay. of the linds in the de-
claration ‘mentioned, obtained a patent fot-thc famie; in-dué
form, dated the 19th-of April, 1787. I
« The jury find another law of Pennfylvania enaled the-26th
of March 1785, entitled « An at for the limitation of aétions
to be brougit for the inheritance or pofleflion’of real property;
or upon penal aéts of Aflembly;” which law contains the fol=
lowing fection : : ) o o
«“SEC. V. Andbe it further enacted by the authority  aforeZ
Jaid, That no perfon or perfons that now hathor have any claii
to the pofleflion of any lands, tenements or hereditarivents, or
the pre-emption thereof, from the commonwealth, founded iipon’ -
any prior warrant, whereon no furvey hath been made; or in
confequence of any prior fettlement, improvement or occupa-~
tion, without other title, thall hereafter encer or bring-any a&ion
for the recovery thereof, unléfs he, the or they, orhis,her or their
anceftorsor predeceffors, have had the quietand peaceable poffeffi=
onof the fame within feven yeags nextbefore fuch entry, or bring<
ing fucha&tion: Provided always, Thatifany perfon or perfons {o
claiming as aforefaid hath been forced or driven away from his,
her or their pofleffions, by thefavages, or by the terror of them, ot’
any other perfons, or by any other means, except: by the judi-
cial authority of the ftate, hath quitted the fame, during the late
war, thep fuch perfon or perfons, and his, her or their heir or
heirs, fhall or may, notwithftanding the faid feven years be ex~
pired, bring his, her or their ation, or make -his, her or theif
entry, within five years from the pafling of this act.” S
“And the jury find the leafe, entry and ouftery in the decla-
ration mentioned. And if upon thé whole matter, &c:”’ '
After an aflignment of the general errors, in nullo eft erratym
plealed, and iffue joined, the caufe was argued by Lewis, B
Tilghman, and Dallas, for the Plaintiff in error; -and by Leey
Ingerfollyand Rawle, for the Defendant: The former contend=
ed thut the title of the Leflor of the Plaintiff was defeftive both
in law and equity; but admitting that it was an equitable titley

they infifted that the remedy was in equity; and not at laIw.
, : . The



SupremE CQURT of the United States.

I. Thetitle of the Leffor of the Plaintiff is defeCtive, becaufe,
, . The fpecial verdi& does,not find, that William Douglas
was entitled to the bounty under the proclamation of 1763, as
being an officer within the delcription, and complying with the
conditions of the gift. . Tobe entitled, he mufthave beena reduced
pfficer—he muft have ferved during the war of 1763~the fer-
vice muft have been /% America—he muft have been refident
there—and, he muft have made, a perfonal application for the
benefit of the bounty. , Not one of ‘thefe_requifites, is. clearly
Rated in the verditt, and fome of them are entirely omitted,
The rule, with refpect to _fpecial, verdi&s, is, that they mutt find
facts, not the evidence of [falts§ and no implication, however
pregnant, will be allowed. . In Trover, for inftance, the jury
muft find an a&ual converfion, finding a denjand and a refufal,
though thefe are evidence of a converfion, will not be fufficient,
Here, fome of the fa&s are found, but not all of them ; and fet-
ting forth the proclamation,.in hac verba, will not cure the par-
tial finding. 4 Bac. Abr. p. 6. pl. 5. p..5. (new edit.): Itis
particularly important, that @ perfonal application of the Donee
thould have been found, fince the inducements.of the govern-
ment in making the gift in that, form; independent of an ac+
knowledgment for paft-fervices, evidently arofe from the poli-
cy of enfuring the fettlement of military. men.on an expofed
frontier; and a defire to prevent frauds and {peculation, , ..

- 2d. If the fpecial verdict does not find the facls, which were
indifpenfible to entitle, William Douglas to the bounty of the
proclamation, it follows, of courfey. that nothing . pafled by the
affignment of .his right to Charles Sims. . It is true, that //i/-
liam Douglas had a_juft claim to the bounty, and might be con-

fidered as having a right to it, even before a perfonal applica-

tion; but without a perfonal application he could never reduce
it to pofleflion and enjoyment himfelf, nor fell and transfer it to
another. : An affignment is not a fubftitution of one perfon for,
another, but a transfer of fomething from the affignor to the
affignee. ., ... 0 L T v s
3d. The aflignment from /7. Douglas to C. Sims was made
on the 16th of Fanuary 1779, before any law.was enacted ix
Virginia, in relation. to claims and rights’ of this defcription;
and, therefore, its validity and dpé;at':zi/:r;uﬁ,depend‘ upon the
terms and. conditions 9¥ the proclamation, unlefs it fhall be
found that thé Legiflature of the ftate afterwards altered. and
improved the .condition of the affignee: this, therefore, muft
be inveftigated. - . - - oo o
. 4th. The firft a& of the Virgiiia Legiflature upon the fub.
;‘é&, pafled in May 1779, ufes the terms « All perfons, their

eirs or aﬂi%ps” claiming lands under proclamation warrants
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for military fervice, fhall be admitted to grants for the fame as
in other cafes: but whether the claim was by the Donee, or his
aflignee, the provifion (if at all applicable to the bounty of the
proclamation of 1763) can only be expounded to embrace claims
t!iat were fairly vefted by the Donee’s making perfonal zpplica- .
tion, and proving a conformity to the other conditions of the
gift.  This part of the law, however, has a variety of other
cafes upon which it muft attach, and which were unqueftiona-
bly of an aflignable nature. 1t cannot, therefore, be regarded
as creating or recognizing an affignable quality in the bounty
of the proclamation, which the proclamation itfelf does notcre-
ate, or fupport; and, if no affignment could take place under -
the proclamation, unlefs there had been a previous perfonal ap~ .
plication by the Donee, the word, « heirs and affigns’ coupled
in the law with the Dénee, muft be conftrued to refer to cafes,
in which the Donee has duly obtained warrants and furveys.
But the material fetion, (fec. 3.) in the a& of May 1779,
provides that ro proclamation claim to lands fhall hereafter be
allowed except in the following cafes: 1ft. Where a warrant
had been obtained during the former governmeny; Or 2d.
where the military fervice was performed by an inhabitant of
Virginia; or 3d. where the military {ervice was performed in
fome Virginiacorps: And,ineither cafe, the claimant muft make
due proof in a Court of record, and produce a certificate of it
to the Regifter of the Land-Office within 12 months. Now,
it is manifeft that the cafe of the Leflor of the Plaintiff is not
within any of thefe provifions: A warrant had not been ob-
tained for . Douglas’s bounty under the old government;
William Duuglas had never been an inhabitant of Virginia;

" nor were his military fervices performed inany #irginia corps.

William Douglas himfelf, therefore, would not have been enti-
tled under the law ; andfo far, likewife, the claim of his aflignee
can only be maintained upon his title. By the revolution, /ir«

. ginia within the boundaries of the ftate, acquired all the terri-

torial rights, with greater powers, than the King of Great
Britain previoufly poflefled : The King was bound by his gift,
and could neither defeat, or modify, the rights of the Donees
but Virginia, with the eftablithment of her independence and
fovercignty, becamte the abfolute proprietor of the unappropri-
ated fofl ; and was at liberty to impofe conditions, to give the
law, in relation to antecedent,inchoate; gratuities and grants of
the Britifh monarch. In the exercife of this authority, fhe
opened her Land-Office to claims for old military fervices, upon
the reafonable ftipulation, ‘that a warrant thould already have
iffued, or that the fervices fhould have been performed by a
perfon inhabiting the ftate, or in a corps belonging to it,



SupreME, CourT of the United States.

sth. Bist by the preceding law, it is evident, that two things
are ambiguoufly exprefled:—It is not clearly defined, who is-
_theant by the claimant in the 3d fection; and itis not afcertain-
ed to what period the inhabitancy, of the perfon performing
the military fervices, refers,—to the time of the fervice, or to

the time of the claim. Hence arofe the neceflity of introduc- °

ing the law of October, 1779, which was pafled (as its title de-
clares, and great refpect has been paid to atitle in conftruing an
" ambiguouslaw, Hob. 232.) « for explaining and amending’ the
aét that has juft been examined; and the doubts, that had ari-

fen, are recited in the preamble to the firft feGtion,— doubts °

-concerning the manner of proving rights for military fervice,
under.the proclamation of the king of Great Britain in the
year 1763, whereby great frauds may be committed.” :
The firft enalting words arc “ that no perfon, his heirs, or
affigns, other than thofe who had obtained warrants under the
former government, fhall be hereafter admitted to any warrant
for fuch military fervice, unlefs he, fhe, or they produce, &c.
a proper certificate of proof, &c. by the oath of the party claim-
ing, or other fatisfaltory evidence,” 1ft, That fuch party was
bona fide an inhabitant of Virginia, at the time of paffing the
preceding law (May 1779) or 2d, That the perfon having per-
formed the military fervice was in a Virginra corps before the
date of the Proclamation, and continued in it till the corps was
" difbanded; or he was difcharged or died. Now,inorder to a fair
underftanding and expofition of the law, it fhould be remembered,

that it contains no repealing claufe or exprefion; and, confe-

quently, the two laws, beiny in pari materia, muft be fo con-
ftrued as to be rendered confiffent and operative in all their
parts. 1 Bl. C. 82. Under this impreffion, the a&t of O&ober,
1779, is evidently a reftraining, and not an enlarging, flatute.,
By the a&t of May 1779, the donee, claiming under the Pro-
clamation, muft have been an inhabitant of Firginia, or-bave
ferved in a Virginia corps ; and the a&t of Oftober, 1779, with-

out impairing or altering that requifite, in the cafe of the do-

nee himfelf, only fixing the period of his inhabitancy to the
pafling of the former alt, fuperadds that in the cafe of an al-

fignment, the aflignce, or claimant, muft likewife have been, '

an inhabitant of Yirginia. William Douglafs would not, it is

clear, be entitled under either law; and is it pot extravagant.

to infif}t, that the aflignee fhall take, when the aflignor is ex-
cluded?

When the a& of Oéober, 1779, fpeaks of © the party claim-
ing,”" it muft, indeed, intend a party who can legally claim, but
it by no means defcribes -who fhall be a legal claimant: And
when it (peaks of * fuch party,”? the reference (which is not

' ’ o always
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always to the next immediate antecedent, 18 Vin. Abr. Hara»i

77.) muft, in‘ordet to preferve the fenfe of the context, be ap-
plled to the donee, or to the heirs and affigns of a donee, duly
entltled accordmg to the requifites of the Proclamation and
Jaw®, Beﬁdes, ‘the farme fetion provides for proof being made,
« that thé party Kad never before obtained a warrant or certi-
« ficate for fuch mxlxtary fervice;” which muft’ b¢ apphed to
the' party performinig the fervice, fince it wou)d not furely be e-
nough to ‘prove that an afignee had not,’ though the “affignor
might have’before obtained a warrant.” ‘And it may be obferv-
ed, - by the by, that'the fpecial 'verdiét does’ not find the fact,
that no warrant had iffued on Douglas’s claim, before the war-
rant which 'iffued 6 the lefloi of the’ Plaintiff, = -

I 6th. In"alldition to the exceptions already ftated, another ob-
je&ion arifes upon the Virginia law, ena&ed the 2oth of]une,
1780, * which "provides; that only one ‘warrant fhall iffue to
one’ perfon, founded on claims for mlhtary fervice; nor fhall
even'one warrant iffue, * unlefs’ the claimant fhall ‘within fix
months 'from the end of‘ the feffion, in which the law was en-
adted, "prove 4 'payment of £.40 per hundred for the quantity,
of land in  the warrant. This payment is not found: by the
;ecml verdict, nor has it ever, in fa& been made either to

zrgzma, ot to Pennfylvania, : acqumng all the rights of Vir
ginia under thé éompa&; but in aid of this defed, the verdict
finds, that'it was not the practice of Vzrgmm to require the . °
money to be paid by the holder of a military warrant for lands,
except where more than one warrant iffued for the fame
fervice. This finding, however, that the money was not rc-
quired to be paid in Vzrgzma cannot prove “that it was not .
due and payable to Pennfylvania ; and a mere, pra&xcg of Of-
ﬁce in‘one State (which could not have been-a pra&nce of,
a'long’ continuance when the compact took effect) is not fuf-
ficiént to contloul the plain provifions of a law, or to affett the
ﬁghls of ‘anothet State ‘Whatever, therefore, might previouf-
ly have béenthe pretentions of the Leffor of the Plaintiff,
his nén- comphance with the ftipulated payment, is an abandon-
ment, or forfeiture'of his claim. *

7th But' Montour’s and lay within the diftridt ofcountry
occupied by the lndlam,dnd therefore,lt could’ not be the fub-

. ject of locition, - for fatlfymg a private claim to fands. = The

Proclamation of 1763, the Conftitution and Laws of Virginia,
and thc Laws of Pennfylvama, all conCur on thns pomt.' It is’

true

' t‘/

% Evnsworn, C. 1. Therale is, that ¢ fuch™ applies to the lal an-

tecedenty unlefs the fenfe of the paﬁ‘age requues a dlﬁ"erent conﬂruc—
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true, the fpecial verdi& finds, that before the year 1779, the
Indian tribes had retired to the North-weft fide of the Obio,
?\z}wing abandoned and relinquifhed all the land, except on the

orth-weft fide of the river, and that by various treaties, fince
made with the United States, the boundary line of their hunt-
ing grounds is very diftant from the North-weft fide : bug, it
is'to be remembered, that it is alfo found by the fpecial verdiét,
that the retreat of the Indian tribés was, « in confequence of

« hoftilities between them and the United States.”” A retreat,

under fuch-circumftances is neither a dereliction, nor a ceffion.
Acquifitions of territory, in confequence of hoftilities; ‘do not
pafs in full fovereignty ; the transfer is not-complete unlefs
confirmed by the treaty of peace; and even if it was an ac-
quifition in- war, it was a national acquifition, and enured’to
the ufe of the United States. -1t appears, however, that the
abandonment of the lands was owing to the neceffities of war,
and not with a view to adireliction; for,afterwards, at the treaty
at Fort Stdnwix, in the year 1784, this very property is ceded
by the Indians, and the ceffion is made to Pennfylvania, not to
/};rgim'a. There may be an appropriation (which, it is faid,
is the effe@t of a warrant and furvey) of an equitable eftate ;
but, in the prefent cafe, the entry of the Surveyor, in the year
1787, was the entry of the Public Officer, not of the agent of
the 'Lieflor of the Plaintiff ;- it did not conftitute an a&ual
pofleflion ;-and could not be effe@ual for any other purpofe,
.‘l;;n creating an appropriation of an equitable; or executory,
eltate. S ‘
" 8th. Though the treaty, or compa&, between Pirginia and
fennﬁ]vania, ought to be held facred, it cannot be fo conftru-
ed asto change the pre-exifting ftage of property ; rendering
that perfet which was before imperfedt, and making valid
what was before void. The compa& fecures private property
of every defcription ; but it does not convert claims into
rights, nor equitable rights intolegal eftates. The rights con-
firmed' are thofe which would have been goodagainft Virginia:
complete rights are confirmed, without any aét to be done by
the party ; and incompleéte rights are confirmed in the precife
fituation, in which they were, at the date of the compad, to be
rendered complete according to the law of the State, acquiring
the juri{dition and fovereignty. It muft be conceded, that
the warrants granted by Virginia on lands, which proved to
elong to Pennfylvania, were ipfo fatto void ; though it was
reafonable and juft to recognize them on a fettlement of the
territorial controverfy. Reafon and juftice do not require,
however, that fuch a recognition fhould be conftrued into a
L;o,nﬁ‘rmation of the title (Co. Litt. 295.) giving to the comé?:-
ARG AR pad
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pa& the legal operation of a patent, with,oﬁt exprefs words to -
produce that effet.  Norcan the State be regarded asa truftee

- under the compa&, for the ufe of the I.effor of the Plaintiff 5

for, the had granted the pre-emption right to the Defendant ;
and the Defendant, in a Courtof Equity, would have been re-
garded as the Truftee, if any truft could be raifed by impli-
cation. : o
What, then, were the circumftances of the parties at' the
date of the compa&, and afterwards? So-early ‘as the year

‘1783, the Defendant had procured an actual {urvey of the pre-

mifes ; and, according to the adverfe-dorine, was thereupon
in poffeffiion. - But the leffor of the Plaintiff never attempted
to procure a furvey till-the year 1787; (which could not diveft
the Defendant’s previous poffeffion ) and he refted fimply on' his
Virginia, warrant and entry;-though a furvey was furely.re-
quifite, if notto locate the land (inafmuch as namihg the'ifland

- might, in that refpect, be deemed a fufficient defignation) at

leaft to afcertain. the quantity.” It is to be confidered, indeed,
that in the very lift of entries in the Land Office, tranfmitted
by the executive of Firginia to the executive of Pewrfylvania,
there is no fpecific mention of a location-on Montour’s ifland;

. and though the fpecial verdiét finds that Newi/ and Ritchie re-

ccived a lift of Firginia entries, including an entry for the
lands in the declaration mientioned, the Jift is not fet forth in
hac verba; and the entry, for aught that'appears, may have
been made {ubfequent to the compaét, or it may be in favor of

the Defendant.

Befides, there was a general prohibition as to furveying
iflands in the Obio; 2 Vol. Pennf. Laws, p. 317. [ 13. (Daqll.
Edit.) and the furvey of Newil and Ritchie, was, in talt, un-
authorifed by their commiffion, which circumfcribes their dif-
triét to limits, not including Mantour’s ifland.  The commif-

fion authorifes them to {urveyin a Diftriét formed of a part of’
. Wappington County: now, Montour’s ifland lay, originally,

within Weftmaoreland County; it lies at prefent within A/e-
haney County; but it never was at any time included in
Wabington County. 170l Pennf. Laws, 874. (Dall. Edit. )
2 Fol. Pennf. Laws. 595. If; then, the furvey itlelf is notlawfyl,
it cannot be brought in aid of the title of the leffor of the
Plaintiff. o oot
. gth, Itonly remains, on the queftion of title, to thew, that

* the Pennfylvania a&t of limitations, is a bar to the claim of the

leffor of the Plaintiff.  The alt was paffed on the 26th of-
March, 1785; and it declares, ¢ that no perfon having a claim to.

“lands,, or to. the pre-emption therecf, founded upon any prior
\0S, p pHio P yp

warrant whereon no {urvey hath been made, &c. thall hereafter.
‘ s ’ enter,
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enter, or bring any alion for the recovery thereof, tinlefs he,
or his anceftors, or predeceffors, had the quiet and peacea-
ble poflefion within feven years before fuch entry, or bring-
ing fuch a&ion.” ‘The prefentscafe, it is.infifted, is plainly
defcribed in the law; and the right of Pennfylvania to legif-
late, in relation to all the lands within her territorial bounda-
ry, cannot be denied on general principles, and is not impair-
ed by the terms, or meaning, of her compaét with Virginia.

~ II. From this review, it was conlcuded, that the title of the
Leffor of the Plaintiff was defective both in law and equity;
but admitting, that it was an equitable title, the Counfel for
the Defendant urged, that the remedy was in equity, and not
at law. : - '

The title of the Leflor of the Plaintiff refts on the Virginia
warrant, and entry , coupled with the Pennfylvania: {urvey no
patent has been iffued- by either State; and the compad be-
tween them, though it gave aright to have the title completed,
did not ipfe facte complete.it.  On this ftatement, therefore, it

is conténded, that the legal eftate has not yet been vefted in the

Leflor of the Plaintiff; and thata court of equity'is alone com-
petent to {upply the defect of the conveyance. It is true, that
in Pennfylvania, where no Municipal Court of equity exifts,
neceflity has compelled the judges to apply a legal remedy in

every inftance of an equitable title; but the fame neceflity does

not occur in a cafe before the federal tribunals, which have an

.equitable, as well as a legal, jurifdiétion; and the-aét of Con-:

grefs, that adopts the laws of the feveral States, as rules of de-
cifion, does not-adopt their forms of altion, nor their modes of
proceeding. 1 Yol p. 74. [ 34 (Swift’s Edit.) A contra& made
in Pennfylvania may furnith a fubje&t for litigation in any
country upon earth; and though the law of Pennfylvania would

be regarded in expounding the contrat, wherever-the litigati-

‘on took place, the remedies of that place, and not the judicial
remedies of Pennfylvania, would be applied to inveftigate and
enforce it.

. If it is only an equitable title, will the legal procefs of an e-
. je&tment afford a plain, adequate, and compleat remedy? I wol.
Laws of Cong. p. 95. f. 16. (Swift’s edit.) Eje&ment is
merely a pofleffory action: a judgment in favor of the Leffor

of the Plaintiff will not cure the defeét in his title. But'a.

Court of equity could decree the Defendant to convey to the
Plaintift; the only remedy that can be compleat. .

It will be faid, however, that a warrant and furvey confti-
tute a legal titlein Pennfylvania: butthe pofition is incorreét-
ly taken, by confounding the nature of the eftate, with the ne-
ceflity which compels the ufe of a legal remedy, for effec-

: : tuating
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. o0
tuatmg juftice. . The-application’of a legal remedy to proteét

A~ an equitable eﬂate, ftill leayes the eftate an equitable one, The

prmcnple applies to a variety of cafes, as well asto the pre-
fent, Thus, where an eftate is-held fimply. by articles of agree-
ment, covepanting to convey, the widow of the covenantee fhall
be endowed by the law of Pennfylvania whete the Truftee fells
the eftate for a valuable conhderatron, without notice of the
truft] the grantee fhall hold it! And, generally; where there is
an equxtable eftate, it fhall defcend hke a legal eftate. 2 Dall.
Rep 205. . Biit never was.it conceived, that a legal eﬁate, and
an equ1table cftate; were fynommous terms in Pennfylvama H
or that a warrant and furvey . came within. the former defcrip-
tion. A warfant was merely a direCtion from thePropnetary;
authorifing 4 furvey of ,the lands fpecified. It contained no
words of grant; and after the: furvey was made and. return<
ed, a patent became, eflential; .not only to the title of -the
Patentec, but to declare and fecure thé_proprietary | purchafe
money, quit-fents, refervations of .mings %z - Till the patent
iflued, the terms of the bargain were not fcttled ; nor had the
proprietary, parted with the fee: And is 1t5u& or legal to con-
tend, that the proprietary. could never. evit a warrantee;. wha
refufed to pay-the price of the lands; and to enter into the ufual
ﬂlpulauons of the patent ; or that the legal eftate cou]d exift in,
two perfons, the proprietary and the warrantee, at the fame .
time ! The pradice of Pemg[yl’uama, in the apphcatlon of le-
gal remedles to equitable rights, has. gwen rife, perhaps, to a
feemmg contuﬁon of ideas and expreffions, in the decifions that
have occurred on the fubject; but it dogs not appear .in the re~
port of Fothergill’s Leffeé s, Stawr, 1 Dall; Rep. 6. whether:
the Defendant’s was a legal or an equntable title; and .in M¢
Curdy vs. Potts et al. 2 Dall. Rep. 98. it is rebable that the
words “lzgal poffeffion’ were inadvertantly u?ed by the ]udge,
or the Reporter, inftead of the words “lawful poffeffion,” fince
the cafe naturally. points at the latter; and a poﬂ'eﬂion may,
certainly be lawful, without bemg legal. -

Upon thie whole, it was infifted, that the Leﬁ'or of the Plam-<
iiff had no right that could in law or equity diveft the poffeffior
of the Dcfendant, whofé titlé was compleat in all its parts—
4 Legiflative grant; carried into effe& by a regular fur(fey and
pdtent
. The Counfel for the Leﬂ'or of the IF’Iamtlﬂr anfwered the ob-
je€tions to his title, and to his remedy, under the following
general confiderations : 1ft. His rights before the compact be-
tween Virginia and Pennfylfuama 2d." The ‘true conftruc-
tion of that compaét: 3d. The right of the Leflor of the Plain«
tfF to be relieved in the prefeat form of adtion.

. The
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r - . L. L
1. The right of the Leffor of the Plaintiff before the com-

"pa& between WFirginia and Pennfylvania, 'is undoubtedly, -

founded on the preyious right of William Douglas, under the
‘Proclamation of 1763 ; butthe right of William Dauglas is no
longer queftionable, fince the fpecial verdiét exprefsly finds the

“fact, that <€ by the Proclamation the King gave to him, his _

“heirs, ‘anid affigns) a right to a bolinty of 5000 acrés of land.”
"When it is.found that he took by virtue of the Proclamation,
-it follows that he had' complied with all the requifites; for,
‘otherwife he could not fo have taken. It is agreed, that if a
 Jury colie&t the contents of a_deed, and find them, and then
“find’ the deed; 17 hec verba, the Court muft regard the deed
itfelf; and not the conftruction ; becaufe, the Jury are not to
judge of ‘the law ; and the very circimftance of their finding
“the verdiét fpecially, fhews that they difclaim judging of the
.law, and Tubmitit to the Court. Paugh. 77. But when a deed
cotains certdih falte; without which thé party cannot take, the
“finding ‘that he did take, -and the dééd, that fhews he could not
have taken exclufively of thofe fals,'is a finding of the facls
themfelves. I upon an infpedtion of the . Proclamation, it
fhould appéar to_contain’ no words implying a grant, or to be
infufficiently exprefled in that refpe&, itis a matter of law on
-which the Court will judge § though always with a favourable
«contenance to fupport the verdi&t. Hob. 54. 2. Burr. joo.
But the terms of the grant are unequivocal ; the power of the
. Crown to make the grant was iacontrovertible; the defeription
of the perfons to receive it, i§ comprehenfive and plain; and

the finding of the Jury fettles the right of the Leflor of the

Plaintiff. B S S S VP :
Having confidered the operation of the Proclamation, ¢on-
‘neéted with the finding of the {pecial verdi@, to veft a right in
William Douglas, the next frep is to trace the courfe of the
title from him to the Leffor of the Piaintiﬂ; undef the fan&ion
of the laws of Virginia ; which, even after.the, Revolution,
fulfilled the intentions of the Royal donor, with liberality and
juftice: Wik, Rep. 40. Wapbington’s Rep. 230, Forthé

general gift of the Proclamation was not reduced to fpecific.ap~

propriation until the Rb)'(ayl authorj(i} had ceafed ; and until Vir-
giniay had fthe been unjuft; of even uiigenerous; might have
refufed a compliance: = . | .
_The firft and fecond laws of Zirginia, both ena&ed in May;
1779, before the Leffor of the Plaintiff had taken out a war-
rant, cught to be confidered together: The firft law, it is true,

~ excludes claims for military fervices; unlefs the fervice was .

performed by an inhabitant of Firginia, or ina Virginiacorps:
but the fpecial verdi€®t does not exclude ihe poffibility thae
- Vet 1L M , Doug as
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Douglas was an inhabitant of Virginia, although it finds that
the corps-in which he ferved was raifed in New-Ferfey. It is
not neceffary, however, - to refort to this hypothefis, fince the
meaning of the inKabitancy here fpoken ofy is expournded. in
the fecond law, fo as'to meet precifely the cafe of the Plaintiff,
But the firft law fubftantiates, at leaft, the afiignability of mili-

tary rights; inafmiuchas the firft fection, after clafling, charter

or importation rights; treafury rights, and military rights, ex-
prefsly entitles the hieirs and affigns of each clafs, to take out
and-locate warrants.” The principle runs throughout the law :
The sth’ fe&tion provides that officers, &c. or their affignees
may locate their claims on wafte and unappropriated lands ;
and the r1th feCtion provides, that certain regulations fha]l
not extend « toofficers, foldiers; o7 their affignees, ¢laiming

‘lands for military fervice.”” Thefe paffages embrace all mili-

tary rights ; and whatéver may have been the neceflity of a
e | T . el A
perfonal application of the Donee, under the Proclamation of
the Britith King, it is thus obvioufly difpenfed with by.the

Legitlature of Virginia. . ‘

~ Under an errongous interpretation of the firft faw, however,
inhabitants of 'Pirginia had paid their ‘money, in numerdus
inftances, for what might be denominated foreign rights,m—

‘rights of perfons, who never inhabited the State, and. ne-

ver ferved in a corps belonging to it Difcovering the error,

. the Legiflature deemed it juft and politic to come to the aid of

the purchalers, being herown citizens ; and by the fecond Jaw
Virtually ratified their purchafes. Without keeping this policy
in view, without admitting fuch claims, as the claim of the

"Leffor of the Plaintiff, fome words of the law of O&ober, 1779,

will be nugatory. A Virginian, {erving in a New- Ferfey
€orps, or acitizen of New- Ferfey ferving in a Virginia corps,

‘would have been entitled under the preceding law ; buta third

defcription was to be favoured, the Virginia purchafers of mi-
litary rights ; and hence the phrafeology of “he, fe, or they,”
which cannot refer to the officers or foldiers;but to their affigns.

Soon after the law of Offober, 1779, was pafled, within the
period of eight months, the Leffor of the Plaintiff obtained his
warrant, and entered it, with a location on Montour’s ifland,
in the Regifter’s office. The warrant, entry, and location; are
all in conformity to the laws and prattice of Virginia. The

* defgription of the ifland poffefles {ufficient.certainty ; and it is

found by the verdi&t to be on the north-weft fide of the Ohio,
not within any prohibited diftri® of country. From the 20th
of Fune 1780, when the law enacted that all proceedings to
execute warrants on the difputed territory, thould be fufpended
uatil the compad and ceffion to Pennfylvania) it was impoflible

- o for
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for the Leffor of the Plaintiff to purfue any meafures for effec-
© tuating his title :  but his rights were not impaired, nor was
the warrant annihilated, becaufe it was not executed and return=

ed; and the fubfequent furvey of Newille and Ritchie amount- .

ed to an entry and pofleflion on behalf of the Leflor of the
Plaintiff. There is, perhaps, no decifion in /77ginia that places

a warrant and location on the footing of a legal title; but a’
military warrant hae always been deemed a good equitable

right, -Wythe’s Rep. 40. Wafbington’s Rep, 230. ,

It has been contended, however, that the non-payment of
£ 40 per hundred acres, either to Firginia or Pennfylvania,
within the flipulated period of fix months, amounts toan

abandonment or forfeiture of all the pre-exifting rights of the

Leffor of the Plaintiff. But the fpecial verdict finds a ufage-
directly oppofed to this conftruttion ; and ufage is a fafe ex--

pofitor of thelaw. The fraud intended to be guarded againft
was the iffuing of two warrants for one claim ; and the é

will not prefume that more than one had iffued upon the pre-
fent claim, in which cafe the £. 40 was never required, or ex-

aled, for a warrant founded on military fervices.” But jt is’

impoffible to confider the provifion as applying to lands in this
predicament for the following reafons : 1ft. Before the expira-

tion of the fix months which the law, paffed on the 20th of Fune,.

1780, (2 Vol. St. L. 208. Dall. Edit.) allowed, the lands, and
the right to the price, were ceded by Firginia to Pennfylvania,
to wit---on the 23d of Fune, 1789. From the time of her
ceflion Virginia had no right to the price ; and Pennfylvania
never fixed atimefor paying it, nor impofed a penalty for a ne-
gle&, or refufal. If, then, the performance of a condition be+
comes impoffible by the ack of the party, he fhall never himf{elf
take advantage of the failure. Doug. 659. 2d. By fufpending
the powers of the Commiffioners, in relation to the execution
 of warrants, within the difputed territory, thofe lands were vir-
tually excepted from the general provifion of the act.. It is
harfh, indeed, to fubje@ a man to a penalty for not paying for
lands, which he could neither locate, nor poflefs, If the for-
feiture does not apply, the refult is, that the money, if payable
at all, muft be paid, before a patent can be obtained. Virginia
thought the warrant ftill in force, for, it was certified in the
lift tranfmitted by her Executive ; and Pennfylvania has, alo,
manifefted her opinion on the fubje&, by iffuing a patent for
the lands located on Racoon creek, under circumftances exactly
fimilar. It ishere proper to add, that, although the law was
pafled "during a feflion, which commenced on the 1ft of May
1780, it was not. in fact, enalted till the 20th of Fune 17803
fo that it can have no effc& to invalidate the warrant and loca-
' ‘tion

ourt:
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tion, which were made by the Lefor of the Plaintiff; on the
8th, aiid 30th of May, refpetively. The relation of Jaws to
the fitft day of the feflion of the Legiflature, is a legal fittion,
which will nevér be allowed to work an injury. Comb. 431.

2 Md. 3r0.

But it is another obje@ion, that Adontour’s Ifland lay with- -
in the country which belonged to the Indians; and could not,
therefore, be the fubject of a lawful location under a private
warrant.  Without confefling ‘the aboriginal title of the In-
dian tribes, it is enough for the leflor of thePlaintiff to alledge, *
upori the finding of the fpecial verdict, that before the year,
1779, they had abandoned and relinquiftiéd all ‘the lands ex- .
cept on the north-weft fide of the Obio;" and that in purfuance
of tredties, they have fince receded very diftanitly from that boun-
dary.. ' Lands may be acq‘{lired by conqueft; anid'a relinquith-.
thent, in confequénce of hoftilities, is tantamount to conqueft¥.
2 Ri:C. 9. "The lands are, likewife, found to have been

‘within the charter boundaries of Virginia ; fo that as far as roy-

al jurifdi&on, and Indian furrender, are involved, the fove-
reignty and property ‘of that ftate were complete. It'is fatd,
however, that after this dereliction, poffeffion fhould havé been
taken; and here too the fpecial verdi&t meets the objection, by
finding that the lands mentionéd in the declaration were includ=
ed in the bounds of Yohagany County. v
It is not honorable to -the haralet, nor confiftent with the -
practice, of Pennfylvania; to urge the treaty at Fort Stanwix
in the'year'1984,"as a'proof that the Indian title had not been
previoufly extinguifhed. “Rather, let it be faid, that the pur-
chafed ‘tranquility frém the Indians, for the benefit of all, who
held lands within'théir hunting ‘grounds; and that the deed en-
ured to their ufe, for théir refpeive proportions, and to her,
ufc only for the refidunm.” Befides, the Virginia rights were
original charges on the Jand,  which the was bound to fupport
and-defend; and the fuccefs of her operations, whether ny
tréaty’ or'by arims, could never'abridge or' deftroy them. Tt
does not now lie'with her to difpute the right of Vz’rgz"nia, even,
if ufurped; for, fhe is eftopped by her own act. '~
11 This ‘leads*to a fecond 'g'é'he{'a‘l confideration—what is
the true conftrution of ‘the Compaét” between Virginia
and Pennfylvania?-The compat was ratified” by the' former
the 23d'or Fune 17805 by~ the "latter on'the 23d" of Septem-
ber 17805 when it bécame mutually obligatory, and neither
State could afierwards difuble herfelf from complying with“its
o Tt T v ternis,

* Evisworts, C. 7. The finding of the Jury is that the lands became
dercict  wnu o is ug matter from whar cagfe, - '
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terms. On the contrary, indeed, each party was bound to
the other, and to the individuals concerned, that every necef.

fary a& thould be performed to effeCtuate the objelts of the.

agrecment and cefion, That no private right, antecedently

acquired, thould be diminithed or deftroyed, was exprefsly .
contemplated; and with that view, the lift of entries in the .

Land Office of Virginia, was tranfmitted by the exccutive of

, that ftate to the executive of Pennfylvania; with. that view

°

the lift was communicated to the Land Officers and furveyors -

of Pennfylvania; with that view all the precautions were taken,
which appear in the récords of the executive council and of
the board of property; and with that view Newv:/le and Ritchie
furveyed and returned a draft of the ifland in favor of the leflor
of the Plaintiff. Previoufly, however, to the Virginia lift of

_ warrantees, though after the Compad, the legiflature of Penn- .
Jylvania, by a law, enatted the 24th” September, 1783, had .

mifes lay within the difputed ferritory; and, therefore, with a

latdable caution, a provifs was inferted, « that nothing in the |

¢ alt fhall be taken or deeined to bar any perfon, ¢r perfons,

% their heirs or affigns, who may have obtained any juft or

< lawful right to the faid ifland, or any part thercof, betore the
“ pafling of the ad.” 2 Vol xso.d: 4. (Dall. Edit.) It is
faid, that the lift tranfmitted by the Governor of Virginia does
not fpecify the location of Montour’s llland; but it is found
that ‘the lift on which Newille and Ritchie made their furvey for
the leffor' of the Plaintiff, did comprife the lands mentioned in
thé deélaration; and the Defendant had full notice of the Vir-
ginia claim, before he paid any part of his purchafe money.

" "Having, then, precifely afcertained the fpot by the location,
(and in ‘the prefent cafe, a furvey was unneceflary, either to
identify the ifland, or to afcertain the quantity of land it con-
tained) the Leflor of the Plaintiff required a right under Zir-
ginia, which wanted no other form or aét than the ratification
of the compad, to make= it complete. 'That ratification is ac-
cordingly given on the exprefs condition ¢ that the private pro-
“ perty and rights of all perfons acquired under, founded on, or
« recognized by, the laws of either country, previous to the date
“ hereof, be faved and confirmed to them, although they fhall be
¢ found to fall within the other.”” The right of the Leffor of
the Plantiff, it is repeated, was acquired under, founded on, and
decognized by the laws of Virginia, and that right is not only
faved, but confirmed by a covenant or law of Pennfylvania. That
a new warrant was not necelflary after the ceffion, is proved by

theproceedings on the Virginia location upon Racoon creek ; and-

there

1799-

‘granted the pre-emption of Mentour’s Ifland to the Defendant;
but in doing this, it muft havé been remembered, that the pre- .

453
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there is no magic in the defcription of a patent, hich may not
be fupplied by fomething equivalent ; as, in the prefent cafe, by
afolemn compa&. The property of the ifland originally be- -
Jonged to one or other of the ftates ;~—one of them grants it to
thegLeﬂ‘or of the Plaintiff; and the other confirms the grant ;—
what form of conveyance can be more effectual and conclufive?
Co. Litt. 295. b. (1.) Ibid. 301. b. Ih. 302. a. 2 Dall. Rep. 98.

“Tn this view of the fubjed, it is eafy to difpofe of other ob-
jétions that the Defendant’s counfel have fuggefted: Thus,
the a& of limitations (2 Vol. 282. Dall. edit.) relates only to
Pennfylvania warrants, or improvement rights; whereas the
Leffor of the Plaintiff claims entirely under a Virginia warrant.
Again: the refervation and exception of iflands in the Obio
from applications for warrants and furveys, can only operate
where the iflands belong to Pennfylvania; they are referved
and excepted from applications under a particular fection of the
Jaw, but not from applications founded on a previous lien; and

‘there is a faving of the Defendants pre-emption right, which

is virtually,and by reference to the provifo in his grant, afaving
of the right of the Leflor of the Plaintiff.

With refped to the title of the Defendant, (though the Lef- -
for of the Plaintiff muft fucceed upon the ftrength of his own
title, and not by the weaknefs of his antagonift’s) it may be
permitted generally to obferve, that it is founded on a grant
male out of the ufual courfe; that it is made fubject to all pre-
vious rights ; that the patent was taken out with exprefs no-
tice of the'/irginia right: and that, under fuch circumftances,
if the Leflor of the Plaintiff has a good title, the Defendant’s
patent muft be merely void. I

ILf. But it remains to confider the right of the Leflor of the
Plaintiff to be relieved in the prefent form of a&ion: And it is
furely extraordinary, after his fuit has atually been difmiffed in
equity, becaufe his remedy in Peanfylvania was at law, that he
thould now be told, that he muit fail at law, becaufe his remedy.
is in equity—doomed to be forever fufpended between the two
jurifdittions, like Mahomet’s coffin between heaven and earth b
Bat the title of the Leffor of the Plaindff is a legal title; and
even if it were only an eQuitable title, the remedy by ejectment
is the only one in Pennfylvania.® T

“The 34thfettion of the judicial a& (1 Vol. 74. Swift*s. edit.)
adopts the laws of the feveral ftatés, as rules of decifion in trials

at

* [tis true, that the caufe was eriginally inftiruted on the equity fide
of the Court, but owing to fome oebjeétion on account of the citizen~
fhip of the parties,as well as to an opinion, that ?‘Jt‘gal semedy was
applicable toan equitable title in Pemmfylvariz, the Bill was difmifled,
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at common law: Now, as in England the laws are defined to
be, general cuftoms, local cuftoms, and acts of -Parliament;
I Bl C’63. fo in’ Pennfylvania, the laws muft be defined to be
the common law; as modified by practice, and aéts*of the Ge-
neral Aflembly. I, therefore, a plain, adequate, and complete
remedy ‘can be had at law, according to the laws of Pennfylva-
‘nia,” the Leflor of the Plaintiff is not entitled to refort to a
Court of Equity. Such a remedy can be had, to the extent of
the prefent demand. A Plaintiff may (confiftently with the

principles of law) frame his demand for the whole, or fora part,

of his right: he may claim a portion of it, as pofleffion of the -

eftate, at law; and, if he thinks it neceffary, he may refort to
equity for a conveyance, or an injunétion; to fortify and fecure

455
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his poffeffion.. ~The: Leflor of the Plaintiff afferts a legal right

of poffeffion ; and an a&ion.-of eje&tment is a pofieflory remedy.

3 BI..C. 205. 180. 1 Burr. It is immaterial, how minute his A

intereit is, if it is a legal intereft ; Run. 9.,and it may eafily be
thewnrthat the title is a legal title in. Pennfyluania, againit the
ftate, and againft all claimers'under the ftaze. By the .charter
of Pennfylvania, the fyftem of feudal tenures was recognized ;
- and lands were held in foccage, fo that feizen was a techaicil
principle originally incorporated into the tenure of our eftates ;
but what conftitutes 4 feizen, is, perhaps, ftill as uncertain, as it
.was formerly thought to be by Lord Mansfield, who fays in-a
genieral definition, that ¢ feizen is a technical term, to denote
the completion of that inveftiture, by which the tenant was ad-
mitted into the tenure ; and without which, no freehold <could
be conttituted or pafs.”’ 1 Burr. 6o. 107. To effettuate this
{eizen, fherter and eafier modes by deeds executed, acknow-
ledged, and recorded, wers foon adopted in Pennfylvania, than
feoffments at common law, or conveyances under the flatute of

ufes: 1 /ol Penn. Laws. p. 111 f. 5. (Dall. edit.) 1bid. in Ap- .
pendix. p. 27. 8. And though thefe modes alone are adopted

by pofitive ftatutes, long ufage has given the fame force and
effect to other evidences of title j——as a warrant and furvey j—a
contra to purchafe lands, and payment, or tender, of the con-
fideration ;—which give a legal cftate, and produce all the con-

fequences of a feoffment ; namely, dower, tenancy by the cur- .

tefy, forfeiture, efcheat &c. 2 Dall. Rep. 98. But the title of
the Leflor of the Plaintiff, though it fprung from the Procla-
mation, and though it is fortified by the ufage of Pennfylvania
will be found, on ftill higher ground, to bz a legal title: it ema-
nates from the Legiflature, and therefore from the Common-
wealth ; it is; emphatically, a Law, and, thercfore, fuperior to
any mere Executive exemplification: it is a public covenant;
it muft be conftrued as a patent from the fovereign; and where-

ever
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Bver two conftruions arife on any inftrument of grant or con?
dirmation, that which gives effe& to it fhall prevail. g .Co. 131:
4. 10 Co. 67. 4. 9 Co. 37. 4. 6 Co. b. a: SR '
. From this mode of granting; it is, alfo; to be remarked, a le-

‘pal title only'ggri"be derived ; for, where a title of an equitable
-nature arifes, it mift be fupported by an exprefs; of implied;. .
‘truft in the grantor 5 ‘and in relation to a {overeigh; or toa cof- |

. 'poration, the ftric¥ rules of the common law will.not allow ei-

‘ther to ftand:in the predicament of a truftee. 2 Bac. Abr. ;‘.If.‘
it « Corporation” (sih edit.) Gilb. T. Ufes and trufls. 5. 1704
‘Founding the rights of the Leflor of the Plaintiff on ‘legal -
.principles, théré is no pretence for confidering the Defendant
‘as his truftees undét -4 patent afterwards obtained, and Which is
merely void. * ‘But iweérds of grant ufed in the Legiflative a&t
of a Republicaii ‘Gévernment, {uch as the compacl, muft al-
ways be conftrued to pafs the legal: eftate] unlefs a‘truftee is
exprefsly appointed: © .1 o
¢ The Cuier JusticE, on the laft day of the tefin; deliver-
‘ed the opinion of the court as follows: . T
EvvLsworTH Chief Fuftice: -Ttappears that WWilliai Doug-
lafs, for fervices réndered, acqiired under the King’s Proclal
‘mation of 1763, 4 right to 000 acres of unappropridted land
in America; which iivght he afligned to Charles Sinis; theleflor
of the Plaintiff below: . Ardalthough by the terms of the pro<
clamation, the’ perfonal application of Douglafs was requifite

- to obtain a land warrant on the faid right, yet the laws of Vir-

ginia, pafled fubfequent to her independence, difpenfed with
fuch perfonal application, and made a wirfant iffusble to the
affignee, Sims, he being an inhabitdnt of that ftate 6n the 3d
of May, 177G. A warrant he accordingly obtained, and 'the
fame duly located on Montour’s Ifland, the land in queftion;

. which his warrant was more than fuffidient to'cover; and which;

from its defcription as an ifland; was perfe@ly apirted and dif-
tinguifhed from all other land. By which means Sim$ acquir-
ed to the faid ifland a complete eguifable title; and one_ which
needed only.a patént of confirmation to render it a complete le-
gal title. A confirmation of this equitable title, as effectual as .
that of any patent could have been, was afterwards comprifed
in the compaét between Virginia dnd Pénnfylvania, and in the
ratification of the fame by the legiflative act of thelatter: Theg
terms therein of ¢ referve and confirmation™ of the ¢ rights”
which had been previoufly acquired under Virginia; in the ter:
ritory thereby relinquithed to Pennfplvania;-muft, from the
nature of the tranfa&ion, he expounded faverably for thofe
rights; and fo that titles, before fulﬁemia ly good, fhiould ?o§

i aftet
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afrer a, chatjge of jurildi€tion, be defeatéd or duchbned for
Jormhl defeks: L o o
 Iefutthet appedrs, that 8imis; fince the faid compadt and ras
tification, has, withgut any laches that would prejudice hi$
U’aIM, obtaired a légal' furvey of the faid l4nd urider Pennfjl-
Yadnia :* In which ate; piyment, or 45 in this café cofiderati
b ph‘fi:éd,larid a frvey tholigh indc¢ompaniéd by a-patent, give
i légal vighit of éxitry, WHieh is fufficient in ¢je&ment. Why
they havée Beew adjudped td give fuch right, whether from a
defect of Chianeery powers, or for othier reafons of policy of
Juftice, is not now efiaterial. ‘Fhe right oncé having becomé
ah éftablifbed kgl vight, dnd havibg incotporated itfelf as fuch;
with propetey ahd téniirés; it réafains a /lgal right notwiths
Randing any new diftribution of judicial powers; and muft be
fegarded by the coiton Jaw courts of the United Btates; i
Petinfylvania, as a rule of decifion: - :
' The Jo5eveNT of the Cirkuit Court affifmedy
o NPT
- * TREDELE, Fuice. ThoughIconcur with the'sther Judges
&F the Couft in affirming the Judgment of the Circdit Courty
et a8 1 differ from thedn in the réafonsfor affirmance; I think
it proper to-flate my opinion particulatly. |
Tt- ot ’  greatei
that I fhotld oblerve tipon thé riatare of this title according to
my idews of ity from its origin to what may be-deeined its’con=
fumrnation, atléaft fof the purpole-of maintaining this ejé&tment.
- My obférvations; therefore; will be undét the following heads
Of inguiryt o, s
plt. Whether it fufficiently appears that William Douglas
Wi éntitled toa milithry right, fuch as it wasy under the Pro-
tlathatiot of 1763, . . . _
2d. ‘Whether the right of Douglas,in cifehe was fo entitled;
Wit affiffabile; dnder the Rojal Goyetnment, or fince: . ‘

3d. Wiiethet the Lieflor.of the Plaintiff in the ejectment;

Had a title, ofid if dny; of what nature it was; under the laws
of Virginid, S
Fth: \Witther he Bdd any title; fubfequent to the compadly
tifidet the laws of Pennfylvdnia. _ L
£ill: Whethér if he had a title; it was' fuch ag' was fufficient
tohintaid this ejeGmlents ..
VOL: If: -  Nian - The
% The Cuter Juorice ob"f.'er've'f;l‘-, at_ thé éﬁﬁqﬁldﬁdﬁ of the opinion
bF thé Court; that Judge IrEpELL{Whofe indifpolition prevénced his at-
tendance), conturred in the réfulf, buf for reafons, in [Ome  re<
foedts, different fromr tibfé which had been affipied. A% [ have. figce
Bedn favored with a copy of Judge IrepertL’s notes, 1 ﬂ}’buld think the
feport of fhe ¢afe Jmiperfed without publithing them:

det to do this with the greatet diftininiefs; it is neceffary

17
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\Yy\j . “The firft quettion is, - . .
. ¥799. 1. Whether it {ufficiently appears that #5lliam Douglas was
~ entitled to a military right, fuch as it was, under the Procla-
mation of 1763? o '

‘Though the finding be not altogether fo corréét as it might

- have been, yet I think.it may be fairly inferred that William
Douglas had all the requifites to entitle him to a military right
under that Proclamation, efpecially as-the Jury have faid gene--

rally that the King gave to him the right in queftion by that
Proclamation, which could not have been in fack true’ kad any

of the requifites been wanting, and though a general finding
inconfiftent with a particular one cannot -ftand, vet I am of
opinion a particular finding confiftent ‘with a general one may. -

The next queftion is, . »
2. Whether the right of Douglas was aflignable under the
Royal Government, or fince ? ‘ ) :
‘I'he grant was general to all who were the objeéts of it,
and required ‘only evidence of proper fervice; and the ufual
fteps towards obtaining a“grant under any of the then Provin-
ves. The Royal faith was pledged, that iii fiich a cafe a grant
thould iffue.” It was immaterial, at that time, in what province
the grant.was obtained, as all.belonged equally to the Crown.
The grant was for meritorious fervices already performed, and
therefore it wag an intereft, though in fome degree indefinite in
'its nature, fan&tioned by every principle of moral obligation,
andfuchas the party entitled might, on the moft folemn principles
of public juftice, confidently demand.:” Upon a large fcale, the
iCrown was certainly a truftce for all thofe perfons to whom
its faith was pledged ; and, therefore,fo far as no particular pre-
rogative of the Crown interfered, it was rational to confider it
- -inthe light of any other truft. It has been doubtful whether
the Crown could in any cafe be a truftee, fo as to be the obje&t
.of any municipal decifion, but the law could never prefume
(however the faét may be) that the Crown would not faithfully
perform any truft belonging to it.  The only difference.be-
itween that and 2 private truft, is, that the, latter is clearly
enforcible by a Court of Equity ; the former perhaps muft be
deft to the confeience of the Crown itfelf. But this makes no
difference in the nature of the intereft. If this had beena
“private truft, it would at leaft have amounted to.what in Equi-
ty is called a poflibility, and it hasbeen long fettled that a poffi~
:bility is aflignable in Equity for a valuable confideration. I fee
no reafon why that principle cannot apply here.  The necefli-
'ty of a pzrfonal application was undoubtedly indifpenfible
_uider the Royal government ; but the two things are, in my
opinion, perfetly ¢compatible.  Suppofe fuch an aﬁignm:nt
: S A : 1ad
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~ bad been made, a perfdné.l"applicafidxl'w;as ftill neceffary, and
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very probably for the judicious reafons afligned at the Bar; but ‘v~

after the grant, obtained on fuch perfonal application, if the’
intereft had been fairly afligned before, the-aflignee would have’
. been entitled to a conveyance. If none had been made, which’

would have been an acknowledgment of. the fairnefs-of the -

tranfaction, Chancery only could have been applied to, to compel
a conveyance. The aflignor or his heir would then have had to
anfwer on oath, and an examination of all particulars.might
have been made, after which, if the Court had-entertained the
leaft doubt of the fairnefs of the tranfation, they would not!
‘have ordered a conveyance. This would be a fufficient guard
againft fraud. Butthe aflignment previous t6 an actual grant
might have been neceflary even to fave an officer from flarving.
How hard would have been his condition, if he could have
~made no immediate ufe of a-bounty of the Crown, exprefsly
intended as a provifion for him, but which circumftances might
prevent his receiving for years? ' BN

" Thusthe cafe ftood, as I conceive, under the Royal govern-

“merit. By the Revolation, the circumftances of it were, in -

fome degree, changed, but not foas, in my opinion, materially

. to alter the nature of the-title in this refpeé. The duty of

the Crown, flubftantially, devolved on the feveral States, who
became poflefled of the territory formerly belonging wholly to
the Crown; but as it might be an unreafonable thing to bur-
den any one State with the whole of thefe provifions, - fome
modification of .the title might be expeted fo as to prevent
this injury. ~ This, however, does not feem to afford any reafon
- why it fhould nét remain an aflignable intereft, fubjeét to the
reftri¢tion I mentioned before, in cafe a perfonal application
was ftill infifted upon, which it was undoubtedly optional in the
States to require, or not+” I therefore am of opinion, that the
intereft ftill remained affignable, fubjeét only to fuch regula-
tions as each State might think proper to require.
The next fubjeét of enquiry is,
3d. Whether the Leffor of the Plaintiff in the ejectment had
2 title, and if any, of what nature it was, under the laws‘of Vir-
tnia? oL :
[ confefs T have had great difficulty in conftruing the two
Virginia alts, of May, and Oétoker, 1779, and if the latter o&t
had admitted of fuch a conftruétion that I could, without ab-
furdity or manifeftinjuftice have confined the words “ orafligns™’
in that a@, to mean only the heirs or afligns of thofe fpecially
named in the former, [ thould undoubtedly have preferred that
‘conftruion ; becaufe in the laft a& of May, 1779, the Virginia
Legiflature exprefsly defignated the objeéts, for whom they
- ‘ : meary
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1799. meant to pravide; and whatever I might thigk of that provis
v~ fion (thoughl am far fram thinking itan unjuft .one) I fhould
© 7 " deem it unwarranted to extend ititoany others by copftrution
of afubfequent law, without plain words of extenfion, unlefs
there was an irrefiftible implication to authorife it.  Such an
implication, I think, exifts here. The firft a& fpecifies the
various objets of its provifion: 1ft. Thofewho had.obtained
2 Warrant from the Governor of Virginia, under the former

overnment.  2d. Where the fervice was performed by an
inhabitant of Wirginia. -3d. Where the fervice was per-.
formed in fome regiment or corps attually raifed in Firgnia,
"The a&t of O&lober, 1779, introduces a new provifion for fome
perfons or other, viz. @ refidence in Firginia ar the paffinggf the
former.aét (the 3d of May, 1779,) butthey exprefslyexeeptfrom.
‘the qperation of ‘this provifion thofe who had obtained warrants
under the former government, and ‘thofe who had performed
military fervice in” fomg regiment or corps actyally raifed in
Virginia, and had ferved under the circumftances particularly
defcribed intheadt. They alfo except perfons who had-gbtgin=
‘ed a title under any former warrant.. “They do-not, however,
except in any manner one defcription of perfons, who were
provided for in the formerlaw, viz. pesfons who were inhabi-~
tants of #irginia, and had performed military fervice in fome
other than a Pirginia regiment.or corps, uniels they .of fome
perfons claiming under them had previouily obtained.a warrant
for it. Butthe a&affords no:indication from which we havea
right to infer, that the Legiflature meant to repeal anj of the
provifions "in the former daw 3 and if they did not, then.ppon
the conftruction of the Council for.the Plaingiff in Error,.the
provifion, as to the perfons I have laft meptiopsd, in plain-fin,
glifh would ftand thus : ¢ We are willing to:reward the fer-
% vices of any of sthe inhahitants of our own pastiylar fate,

% when under the Royal government, by giving full effcét w0
«

the Royal proclamation, by which the {aith “of ‘ the former
-government was pledged, provided the perfon, his heirs, or.
affigns, actually refided in Virginia on'the3d of May, 1399.
“$¢Butif fuch perfon moved out of this State before that day,or
« died ‘and left heirs or affigns, who either never refided ify Fir-
# ginia, ordid not.adually refide thereon' the aufpicious -3d of.
« May, 1779, he, fbey or they, fhall réceive ngthing for fuch fert -
“ gice.t’  Sucha provifipn wqul,dlundqg\’btqdly:b'e highly redi-
plgl<)u§, for the grant under the proclamation was for ferwices

<«
<

-

gétually pafi,fervices of ahighly'meritorious natyre, the rifgue
of 'life,-and facrifice of privite cafe, by entering into the agmy
ata-critical periqd, for the defencs of their.country ; andto -
fuch per{ops-certainly no addicipual mesit “could attach by 2
ST o " refiderce
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xefidence in Firginia on the 3d of May, 1779- [ therefoream
compelled, upon principles ‘of refpect to'the Legiflature, to
abandon this conftruftion; and then there remains no other but
to fuppofe, that they meant.to provide by.implicatign for a new
defcription of perfons (though under negative, informal, and in-
corrett words;) viz, perfops who had fairly obtained tidles yn-
der any military grant, though not of the fpecial defcription
before gnumerated, if fuch perfon, his heirs, or affigns, aGtuall

tefided in Virginia on the 3d of May 1779. Willing,in thort,

to confirm all fair purchafds made by permanent, not occafional,
sefidents in Virginia, (of.which '!E‘? refidence at that time
fhoyld be a teft) when they might innocently have fuppofed,
gither that Virginia was bound to provide for all military rights
prefented, or would be difpofed upon a large and liberal feale to
do {0, -and had thus laid out their money from a kind of inde-

nite confidence in the future condu& of th¢ir own Legiflature ;
And the word ¢ hereafter” that has been commented ‘upoi (in

the 3d fection. of the :adt of the 3d..of May, 1779,) and the

exprefs faving in the a&-of Oftgber, 1779, of all titles under-wars
rants formerlyiffucd, independent of the faving of . titles under
warrants from the former government, feem fkrongly to favour
this conftru@ion. By conftruing the actin this manner, though
" fome diffiqulties yet remain, they are, in my opinion, fewer than
uponthe other conftruction; and as they are more corfiftent
with' equity, juftice, and common fenfe, I deem it my duty as a
Judge, to fupport the conftrution which will tolerate thefe, in
* preference to one which is attended with greater difficultics,

and accompanied with abfurdity and injnftice} efpecially, as that -
conftruftion will ‘make both alts confiftent in their main,

objects, and the other (without any.indication from the appa-
rent meaning of the Legiflature) would amaunt to an exprefs
repeal of an important provifion; and nearly .in effest
revoke a grant afiually .made, which, if within the compe-
tence of ‘a Legiflature, is undoubtedly one of the maft odious
alts of its power, and .which .nqthing but abfolute neceflity
dhould force us to fay they intended.

" Thetitle, thetefore, fo far, under the laws of Firginia, I thirik
was a vefted right.  But.it feems tp me now material to en-
.Quire, whether the title under the laws of. Virginia was com~
plete or incomplete. It is admitted, that a patent was regularly

neceflury to complete the title, even had afurvey been made,,

and itis at leaft doubtful whether a:warrant and fyurvey,would
have given any legal right of poffeffion at all. But'in this
cafe,-it is contended; a furvey ‘was not neceflary, for two rea-
dons: 1. Becaufe the location of an ifland was certain,and the
.whole ifland would not exceed the quantity hewas.en

...... h

2. 'Becaufe

titled to. .



462

Cases ruled and adjudged in tﬁ,c

1799. 2. Becaufe no money was to have been paid ﬁpoﬁ it. Thefe
v~ rezfons do not fatisfy me that a furvéy was unneceflary. A fur-

vey I confider in all inftances to be highly ufeful, in order that
it may be officially afcertained, and officially known, not only
what land in particular is taken up, but alfo its exalt quantity,..
fo far as it is material to {pecify it, for the information of the
public, from whom the grant is to be obtained, as well as that
of any individual who may have interfering claims or preten-
fions, The private knowledge of a few particular perfons who
may know the fpot thoroughly, is by no means equal to the au-
thentic information which an actual furvey, a regular réport, and
acorredt record, can convey ; and the.inftances are fo very few,
where exaét information can otherwife be obtained, that there
is no occafion for the fake of thofe to make an exception: It
would do no good, and might lead to endlefs difficulties. I
think, therefore, the neceflity of a {urvey olight to be deemed
general and indifpenfible, and there being none in this cale pre-
vious to the compact made with Pennfylvania, the title {o far
was incomplete. But I admit, had a furvey been unneceffary,
and bad fuch fteps been taken in Pirginia as would, of courfe,
have intitled the Defendant in error to a patent, then the com-
pactand the aét of confirmation in confequence might have been
deemed a complete and perfe@ aflurance of it, and as effeGtual
as if a patent had been aCtually granted before the compa&t un.
der the laws of Virginia." '
With refpeét to the payment of [£.g0. it is clearto me,

that as that was meant as full purchafe moncy for land, to which

the perfon who eritered had no right before, it never can apply
to a cafe where the grant was for fervice already perfermed,
unlefs the Legiflature had wanted both common fenfe and com-
mon honefty, T have not hefitated a moment to rejet that
conftrution, the words in no manner requiring it, and eafily
admitting of the conftruction given by the counfel for the De-
fendant in error. . '

The finding in this cafe, I think, fufficiently eftablithesa re-
linquithment of the Indian title previods to the year 1779, fo as
to authorize an entry and location in the river Obis, at the times
theentry and location on behalf of the Defendant in error teok
place, without a violation of any duty either to'a particular
State or to the United States. '

I come now to the next head of inquiry,

4. Whether the Defendant in error had any title, {ubfequent
to the compadt under the laws of Pennfylvania !

I do not confider that this compa&t, and the aét in confirma-
tion of it, immediately converted all inchoate and imperfeét
rights under ‘Virginia into abfolute and. perfeét ones under

- ' Pennfylvania,
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under Virginia, it thould fubftantially ‘be under Pennfylvania, ‘e~

in preference to any younger right that might have been ob-
tained in any manner under Pennfylvania. 1f the manner of
proceeding on both fides was the fame, then the Virginid claim-
ant had nothing to do, but to proceed under the laws of the lat-
ter, as if his original title had been obtained from Pennfylvania.
If the manner of proceeding in both States had been different,
then'I thould have fuppofed it would have been proper for Penn-
[ylvania to pafs a new law adequate 'to' this new cafe, that the
faith of the State might have been duly obferved. But I con-
ceive under both Statés a furvey was indifpenfible, the fame
reafons which | have urged on this fubjeét, in confidering the
cafe of the Virginia right,applying equally to both States. "T'he
furvey that was accordingly had under the State of Pennfylvania
1 think was a valid one, notwithftanding the obje&tion as to the
‘bed of the river, for as the law is general; (fuch at leaft it ap-

pears to me) that where'two countries, or two counties, bor- .

der on a navigable’ river, the middle of the bed of the river is
the boundary line, 1 fee nothing in this cafe to prove it an ex-
ception, and confenquently the. furvey appears to have been
'made by the preper authority. With regard to the objection
that in the gth finding it is ftated, that the Governor of Virginia
tranfmitted in 1784 a ju/? and true lift of entries made under
the authority of Virginia in the difputed territory, in which
lift the ifland in queftion is not comprehended, and therefore
the ‘verdi& impliedly excludes it, T anfwer, 1ft, If the Go-
“vérnor had or had rot tranfmitted a perfect lift, this could not
have deprived any party really entitled of thewing atitle which
had been omitted, either defignedly (though that could not be
prefumed,but T ftate it as the ftrongeft cafe) or inadvertently, on
the part of the Governor, where at leaft an adverfe claimant un-
der Pennfylvania was not prejudiced by fuch omiffion, but had
_early and {ufficient notice of the prior right, before he had com-
pleted his own. ~ed. It may be a true lift, fo far as it goes, but
not perfeét for want of a complete knowledge of all particulars,
fome of which might have been omitted to be afcertained in the
ufual and proper manner. 3d. The implication in this cafe
‘cannot have the effect contended for, becaufé the 10th finding
refers to that lift, as including the entry and location of the De-

fendant in error, and the 4th finding declares, that two Deputy

Surveyors under the Surveyor General of Pennfylvania did in
1785 receive from the Surveyor’ General’s office, a lift of en-
tries made under the authority of Virginia, which lift included
‘the entry for the land in the declaration mentioned. )
The furvey being in my opinion good, though it was fub-

fequent
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fequent to the grant ¢o the Plaintiff in error, fhill be desiméd t5
relate to the time of taking out the warrant, not only in confes
quence of the conipact, which fecuréd all prior rights of Vir:
ginia, and thé alt in confirmation of it, byt allo on account of
the exprefs faving of all prior rights in the grant to the Plain=
tiff in errot by thé commonwealth of Pennjylvania, who feem
to have guarded with folicitude againft any’ fuppofed breach of
public Eith, and thérefore it is immatetial to enquire, what
would havé beett the cafe had Pennfylvania exprefsly violated
it.  But where a Legiflature has  conftitutional authority to
pafs any law, I can conceive a manifeft diftin&ion between
right and pewer ; between the obligation on the part of the Le-‘
giflature, upon pririciples of morality, to give effet to a folemn
compacl; and their, in fa&t; making a law in vielation of it, which
it is the duty of the Courts to d%ey. The Legiflature is re-
ftrited indeed in this particular by the conftitution of the Uni-
ted States; and a treaty of the United States i$, by its own au-
thority, de fatts, as well as morally, binding, whilt it continues
in force, becaufe it fhall be the fupreine law of the land. But
until this conflitution did pafs, i thould doubt very much,
whether if the Legiflzture had aCtually violated the compad,
the Court could here fet up the compagt againft the law; upon
'Frincipies which I have ftated at large in my arguthent on the

ubjelt of the Britifh debts, and to which I'beg leave to refery
as it is now publithing in Mr. Dallas’s Reports.* 1 fay this
only incidentally, on account of obfervations on this fubject at
the bar, in which I by no means acquiefce.

The warrant and furvey being thus by me deemed complete
and unexceptionable, under the commonwealth of Pennfylva~
niay the only remaining enquiry is, _

5. rWh'etzer if the Defendant in error had a title, it was {uch
as was fufficient to maintain this ejetment ?

Two objections are ftated under this head.

1. That the title, fuch as it is, is only an equitable, not a Je-
gal one, and theréfore will not maintain an €jeétment.

2. That it is not brought within proper time, but is barred
by the Statute of limitations.

As to the firft objeion, did this title ftand metely as an equi-
table one, 1 fhould ftrongly incline againft it, if not deem it al-
together infufficient. It is of infinite moment, in my opinion,
that principles of law 2nd equity fhould not be confounded,
othierwife inextricable confufion will arife; neither will be pro-
perly underftood; and inftead of both being adminiftered with
uleful guards, which the policy of each fyftem has devifed againft
abufe, an heterogeneous mafs of principles, not intended to af-
fort with cach other, will be blended together, and the Tub&ancef

@

* Ant. p. 256,
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‘ofjuttice will foon follow the forms caleulated to fecure it. T 1799.
_totally reject all the modern: cafes-introduced by Lord Manfer \wy~

fleld, ‘and fupported by fome other Judges, but lately, wifely,

as I coneeive, difcountenanced by the prefent Court:of King’s

Bench,:of taking notice of a.Ceffui que truff:at all in any: other:
Fight than as holding in: fa&t pofleflion, with the concurrence ofi
the legal Truftee, So: far, confiftent with: legal principles, a
Court miy: go, but not, as I conceive, one ftep further, and that
it violates, the moft impertant principles-of the common laws
to confider a Ceffui que truff as having an iota-of legal right
againft the Truftee himfelf.. Whatever excufe a Court may
have for doing this, when the want of a Court of equity may
urge thém to procure fubftantial juftice, by a deviation fiom le~
gal ftriG&nefs as to form, I thould hefitate long, before I fhould
deem myfelf warranted in affenting to fuch a pradtice, when
both powers are vefted in the very fame Court, but each hag

different modes of proceeding prefcribed toit.  But Lichinkk wwss

are reliéved from any dilemma of +his. kind; by. ftrong: and! uns
€quivocal declarations of highly refpectable gentlemen of: lorgs
experie: ce in this Statc, that a warrant and {urvey, where no
money remained to bé paid, and a patent was only to afcertain
“that all previous requifites had been complied with, has been

uniformly deemed a legal title, as oppofed to an eguitable one;

and has all the confequences as fuch;, even as to Dower, which
affords a ftrong prefumption in favor of the fuppofed legal title,
for it has been.fo long held (though I think erroneoufly at
firft) that there fhould be no Dower of a truft eftate, that per~
haps no Judge would be warranted in a Court of Chancery in
" allowing it. Whether this opinion was originally right or not,
yet having been the grotind of many titles; it would be impro-
ver in the Court to fhake it. T am not certain; al{o, but it may
properly be confidered; that the proprietor under 2 warrant
" and furvey (according to long ufage) is at leaft in the nature
of a tenant at will to the public, and as fuch has a right of pof-
feflion againtt all others; except fome perfon having a better right,
claiming under the public, which better right does not, for the
reafons-I have given, exift in this cafe; in the Plaintiff in error,
This point, however, I merely intimate, it not being neceffary
to deliver an opinion upon it. ’
Another circimitance has occurred to me, which I fuggeft
with diffidence, as it was not fpokén to at the bar, that thoughe
the compa& and confirming aét did not render a furvey unne-
ceflary, yet when a furvey was inade, it being a right  derived
from compa& alone, the title ought to ftand on that ground
alone, and not depend on a patent, which imports a grant by the

Vol, 1IL A Qoo State
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State,at its own difcretion, of propetty of its own, and feerns 8
imply that the State is the fole agent in the conveyance of the

© title.

With refpe&t to the objetion from the ftatute of limitations,
it is fufficient to fay, that that a&, in my mind, clearly contem- .
plates other objets, and neither in its letter, or fpirit, is to be-
applied to this new and peculiar café; but admitting that it
did, the fa&s in this cafe do not come within the provifions of
it, there appearing to have been no fuch laches as the a&t con-
templated to prevent: -

~ Supreme



